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Remember this from 
last year? 


understated the problem. 


We thought $750 million in lost business was bad 
enough. But the figures for 1987 are even more alarming: 
over $1.25 billion in title insurance was written without 
Florida attorneys. 

It's eminently clear from this that commercial title insur- 
ance companies would just as soon write all their business 
direct, and leave you out of the deal. 

The Fund, on the other hand, is not in business to 
write policies direct. All our business comes from attorneys. 


After all, we were created for the benefit of real estate attor- 


neys, and we've served their interests for over forty years. 

Our Million Plus program is a good example. With it, 
we are able to help Florida attorneys prosper in the highly 
competitive multi-million dollar real estate market. 

First, we reinsure at our cost. In contrast to the com- 
mercial companies, who make extra profit on the deal by 
marking up the reinsurance. Our way means a considerable 
savings to you, and one that grows with the size of the deal. 

We guarantee a 70/30 split on all Million Plus 
policies, too. Plus, we support you with a Construction 
Loan Services Program, a Lender Relations Department, 
certificates to cover liability, and more. 


For more information on The Fund and our Million 
Plus program, return the coupon. 
And the next time you start to call a commercial title 
—— company, stop and think about all they’re doing 
or you. 


If you think you don’t need pane 
= Fund, think again. 


O Million Plus (Construction Loan Services 
Lender Relations Developer Business 


Name/Title 


Address 


State/City/Zip 


Attorneys’ mentee es, PO. Box 628600, Orlando, FL 
32862, Attn: Marketing Services. 
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Uni-Kit 
The value leader corporation 


Generations of Leadership contents and also forms a pocket to 
Forty one years of leadership in hold the exclusive onyx and gold 
legal supplies and one and one half _finish corporate seal. 
million corporation kits are your Order the Uni-Kit with either printed 
assurance of satisfaction with or blank by-laws, minutes and stock 
Uni-Kit, the corporation outfit that certificates. All-state always includes 
unites economy with quality. . stock transfer ledger = five in- 

enplete in every detail organize your client's 
—— you need to fill the 
requirements of incorporation are Fast Service and rush 
in this kit and it is available in an deliveries 
attractive leather-like vinyl binder Orders received by noon are shipped 
that is offered in tan or black. 


by 5:00 PM the same day — Freight 
Free. You can request rush delivery 
via Federal Express for a slight addi- 
tional charge. 


Mail or FAX your order in today. 
Our FAX machine is open 24 hours 


Modern Construction, 1 800 634-5184 (in NJ 201 272-0125) 
Traditional Protection oF Call 1 800 222-0510 

The new thermo-molded construc- (in NJ 201 272-0800 or 

tion provides sure protection for the 609 921-0104). 


Uni-kit™ is a trademark of All-state Legal Supply Co., One Commerce Dr., Cranford, NJ 07016. 


Check one box per line: 

Binder color —C Tan CO Black 

Stock Certificates —D 12 Printed 012 Plain 
O Bound O Loose 

Corporate Seal —O) Pocket seal Without seal 

Minute Paper — CD Pre-printed OD Plain 


Price varies from $29.95 to $36.95 de; i 
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State of Incorporation: 
Year of Incorporation: 
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Your Firm Name 
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You work hard to keep your clients s 


and Empire C 


orporate Kits can make that work 


easier. That's because clients want the professional look that our kits provide. But, when you 


choose us, you don't choose s 
use than any other corporate 


Each Kit includes: 
First annual shareholder minutes ¢ Deluxe, padded 
Id silkscreen binder and slipbox ¢ Printed minutes and 
laws ¢ Checklist ¢ Instructions ¢ Worksheets ¢ Pocket 
Seals (that fit in kit) ¢ 20 Lithographed imprinted and 
numbered stock certificates on parch text ¢ State Report to 


determine employment status ¢ foot-noted 
and indexed minutes with subchapter “S” € \ 
Call us today, 


1(800) 432-3028, 
you'll be impressed too. 
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PRESIDENT'S PAGE 


The Case for Merit 
Selection/ Retention of Trial Judges 


Hospital board room. City hospital. Any- 
where, Florida. 


Speaker 1: “We have a vacancy in the 
position of chairperson in the Department 
of Neurosurgery.” 

Speaker 2: “What type of person are we 
looking for?” 

Speaker 1: “The position calls for an ex- 
ceptional neurosurgeon, capable of dealing 
with a multiplicity of situations, as he/she 
will be making medical and policy decisions 
which significantly impact the lives of those 
who require neurosurgical care in this com- 
munity. The job requires medical skill, 
common sense, sensitivity and compassion; 
an ability to deal with people; and, the ca- 
pacity to instill in the public confidence in 
the neurosurgical care available in our hos- 
pital.” 

Speaker 2: “How do we go about select- 
ing such an individual?” 

Speaker 1: “First, we must let the medi- 
cal community know of the vacancy. We 
do this by publishing the vacancy in our 
local bulletin. Then there are two choices 
available: We either let those who apply 
run in a citywide election, which encom- 
passes fundraising, television advertise- 
ments and all the rest; or, we appoint a 
board charged with the responsibility of in- 
vestigating the backgrounds of the appli- 
cants and selecting from the finalists the 
most qualified individual.” 

Speaker 2: “Doesn't it seem only fair that 
we let the people who may require the serv- 
ices of our neurosurgery department select 
the one they want to fill the vacancy?” 

Speaker 1: “From an emotional stand- 
point, what you say has appeal. Yet, this 
is not traditional politics—we are not faced 
with partisan elections and platforms. We 
are talking about responsibility and the high- 
est quality of medical care. We are not in- 
terested in giving the job to the candidate 
who is the best politician, with the largest 
campaign war chest which allows attractive 


by Rutledge R. Liles 


television ads. We are interested in appoint- 
ing the individual who best qualifies for the 
position.” 

Speaker 2: “What about the public? 
Shouldn’t they have a say—they are the 
ones who pay—won't they feel disenfran- 
chised?” 

Speaker I:“The public does not have the 
time to effectively evaluate the credentials 
of the candidates or otherwise investigate 
what the job requires. The risks and impli- 
cations of getting the wrong person for the 
job are too great—there is simply too much 
at stake.” 

Speaker 2: “It seems to me that a selec- 
tion committee charged with the responsi- 
bility of receiving applications and thor- 
oughly investigating the applicants would 
be the most logical method.” 

Speaker 1: “Not only is it the most logi- 
cal method, it is the best available method 
of assuring that the most qualified person 
for the job is chosen. In the end, it is the 
public who will benefit from the process.” 


Scene 2: Same day. Meeting of local bar 
association. Anywhere, Florida. 


Speaker 1: “We just received notice from 
the court administrator that our circuit will 
have a vacancy on the trial bench.” 

Speaker 2: “I guess that means it’s time 
to crank up the machinery again—you 
know, run a notice in our bulletin, advise 
our local paper.” 

Speaker 1: “Any idea as to who might 
be interested?” 

Speaker 2: “No, but there are several 
who would be excellent.” 

Speaker 1: “Let’s give them a call and 
encourage them to run.” 

Speaker 2: “It won’t work. We tried that 
the last time around. They would make ex- 
cellent judges, but politicians they are not 
and they know it. They just don’t like the 
idea of campaigning for the job. Many of 
them think it is below the dignity of the 
office.” 

Speaker 1: “1 don’t agree. What’s wrong 
with running for a judgeship? After all, 
don’t people have an inalienable right to 
select their judges? Personally, I think that 
judges ought occasionally to get out and 
mix with the public. It allows them to keep 
in touch with the real world.” 

Speaker 2: “1 disagree. I think....” 

Speaker 1: “Let me finish. Elections are 
the only way to rid ourselves of bad judges. 
Plus, the system has given us good judges, 
so why change? If these few ‘excellent’ law- 
yers, to whom you refer, aren’t interested in 
submitting themselves to the will of the pub- 
lic, then they don’t deserve to serve.” 

Speaker 2: “The will of the public? All I 
know is that we are looking for the best. 
Don’t forget, the person who occupies the 
position will be making decisions that im- 
pact the lives of the public, decisions on 
which a person’s well-being and livelihood 
may turn, decisions that may, with the 
stroke of a pen, remove parental rights, 
send someone to jail, or, ultimately 
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sentence one to death. The irony is that 
while the election, by its nature, is a politi- 
cal contest, the rules of judicial conduct 
prohibit a discussion of the issues so the 
contest becomes one more of personality 
than substance.” 

Speaker 1: “Yes, but what you want is 
not consistent with letting the public de- 
cide.” 

Speaker 2:“What you say may have emo- 
tional appeal. It certainly has been a 
convincing enough argument over the 
years. Notwithstanding attempts to change, 
we still let the public decide. Yet, hear me 
out. Remember, we are not faced with a 
situation involving partisan politics and plat- 
forms. We are talking about a judgeship 
and that responsibility requires the most 
qualified individual. We are not interested 
in giving the job to the candidate who is 
the best politician, with the largest cam- 
paign war chest which allows the purchase 
of attractive television ads. We are inter- 
ested in seeing that the most qualified 
individual is allowed to serve. We want the 
individual who can do the most to preserve 
public confidence in our system of justice. 

In my opinion, the public does not have 
the time to effectively evaluate the creden- 
tials of the candidates or otherwise investi- 
gate what the job requires. The risks and 
implications of getting the wrong person 
are too great; there is simply too much at 
stake to open it up to chance. And while 
we are talking about the will of the people, 
don’t forget that the Justices of the United 
State Supreme Court, federal appellate and 
trial judges, our own state Supreme Court 
justices and state appellate judges are ap- 
pointed, not elected. I haven't noticed any 
public outcry for change. The appointive 
process seems to attract a larger number 
of better qualified applicants including 
those who cringe at the idea of campaign- 
ing, but want to be judges nonetheless. 

Additionally, and statistically, since 1966 
-all judges removed from office by the Judi- 
cial Qualifications Commission have been 


ones who gained the bench through popu- 
lar elections. The public wants the best just 
as we do. I do not think there would be 
any public outcry if we extend the merit 
selection process to the trial level.” 

Speaker 1: “That still doesn’t respond to 
my thought that judges need to get out and 
mix with everyday people and learn what 
the real world is about.” 

Speaker 2: “Campaigns force judges to 
meet with people other than everyday peo- 
ple. They force judges to meet with every 
favor seeker and power broker in town. 
Campaigns for a judgeship politicize the 
judiciary. They force judges to seek contribu- 
tions from various sources including busi- 
nesses, special interest groups and, perhaps, 
most common, lawyers who will be prac- 
ticing before them. Quite frankly, I think 


Campaigns force 
our judges into 
potential positions 
of compromise or 
at least the 
appearance of 
impropriety 


it taints the judiciary. It is below the dig- 
nity of the office and forces our judges into 
potential positions of compromise or at 
least the appearance of impropriety.” 

Speaker 1: “Well, that may be, but what 
about the fact that elections purge our sys- 
tem of inept judges?” 

Speaker 2: “Strangely enough even an in- 
ept judge attracts substantial contributions 
and endorsements from lawyers. Think 
about it. The biggest source of campaign 
contributions comes from the lawyers who 
will appear before the judge when elected 
or, if an incumbent, when reelected. Can 
you imagine any fool saying ‘no’ to a judge 
even if he is unqualified? Would you? 
Doesn’t it bother you just a little that your 
client’s fate might depend on a judge to 
whom you refused to contribute because 
you supported the opponent or otherwise 
felt that the sitting judge was unqualified? 

You know, in some segments of the 
state, one of the first motions that is now 
being filed is to recuse a judge for having 
accepted campaign contributions from an 
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opposing lawyer. Don’t you think that will 
make it rather difficult for a sitting judge 
to obtain financial support in a hotly con- 
tested campaign for reelection, notwithstand- 
ing competency when you consider that the 
major contributors to these campaigns are 
lawyers. You know, in a merit system, the 
voters can still remove judges through a 
‘merit retention’ election by simply voting 
‘yes’ or ‘no’ on the ballot. I think this gives 
us adequate protection against the point 
you raise.” 

Speaker 1: “You still haven’t responded 
to my statement that the system has given 
us good judges, so why change?” 

Speaker 2:“That’s probably the most dif- 
ficult position to which I must respond. It 
is true that we have, for the most part, very 
fine judges. Unfortunately, there remains a 
layer of mediocrity. Again, our concern 
should be in getting the very best. Why 
throw the process to the winds of chance? 
Why force a sitting judge to run for reelec- 
tion periodically and go through the de- 
meaning process of soliciting campaign con- 
tributions and endorsements from the very 
people who will be asking the judge to rule 
on a case. Why force a sitting judge to go 
to the personal expense, if contributions fall 
short, of purchasing television and radio 
time? Quite simply, merit selection and 
merit retention are the most logical meth- 
ods of selection. Similarly, they are the best 
available methods of assuring that the most 
qualified person for the job is selected. In 
the end, it is the public who will benefit 
from the process.” 

Speaker 1: “You're wasting your time. 
It’s a good idea but it will never fly.” 


What do you think? Is there a difference 
between selecting the neurosurgery chair- 
man and a judge? Should there be? Don’t 
both positions call for the very best and 
don’t both positions carry a heavy mantel 
of responsibility? The public would not 
think of selecting the department chairman 
and yet we expect it to pick a judge. In the 
late 1960's, the first attempt at a form of 
merit selection occurred when Governor 
Claude Kirk agreed with the Bar to a “ju- 
dicial screening program.” The first gover- 
nor to fully adopt the concept of merit se- 
lection was Governor Reuben Askew, who 
issued an executive order in 1971 that be- 
came the basis for Florida’s judicial nomi- 
nating commission system. It applied to all 
levels of the state judiciary. 

As early as the 1940’s, The Florida Bar’s 
predecessor organization, The Florida 
State Bar Association, had as its major 


“4 
red 
4 
4 
4 avy 

| 


legislative effort, the implementation of a 
system of judicial merit selection. Though 
it failed at that time, support by the State 
Bar for such a system continued through 
the 50’s, 60’s and into the 70’s. The Florida 
Bar supported merit retention legislation in 
1973, 1974 and 1975 without success. 

In 1976, Floridians voted overwhelm- 
ingly to take the state’s appeal court judges 
out of elective politics. Approved as a con- 
stitutional amendment by the voters, judi- 
cial merit retention is a system for retaining 
appellate level judges on the basis of merit 
rather than through a contested election. 
The first merit retention election in Florida 
was held in 1978. 

The Article V Review Commission be- 
lieved that extension of the merit retention 
system to circuit court and county court 
judges would improve the quality of Flor- 
ida’s judiciary. According to the commis- 
sion, a common complaint concerning 
election of trial court judges is that where 
a judge is unopposed, that judge’s name is 
not placed on the ballot and the voters 
have no say regarding the judge’s continu- 
ation in office. 

“A merit retention system assures that 
each judge’s name is placed before the vot- 
ers in elections occurring at the end of the 
judge’s term,” write the commission. Its 
members went on to say: 

The merit retention system also eliminates prob- 
lems arising from the popular election of judges. 
First, even where a sitting judge draws opposi- 
tion, judicial ethics properly prohibit the dis- 
cussion of any issues which might come before 
the judge. There is also the problem of the need 
for judicial candidates to solicit campaign funds 
from attorneys who may in the future appear 
before them. Further, competitive elections re- 
quire judges to be concerned with their name 
identification like any other incumbent office- 
holder. Finally, competitive elections for judi- 
cial office may discourage competent, qualified 
attorneys from seeking such a position. 
Experience has shown that more attorneys 
apply for the appointive positions of merit 
selection than become candidates in the elec- 
tive system. 

In my opinion, the time is ripe to apply 
merit selection and retention to circuit 
court and county court judges. In the proc- 
ess, we must be committed to strengthen- 
ing judicial evaluation and the dissemina- 
tion of public information about judges 
who are up for retention. 

In spite of the arguments for the status 
quo, there must be, and is, a more effective 
and more dignified way of choosing our 
trial judges. I believe the people of Florida 
deserve the best. I believe that the dignity 
of the position of judge requires reconsid- 
eration and adoption of a method of merit 


selection and retention. 

A senate joint resolution introduced by 
Senator Robert Crawford, our new senate 
president, in 1983 would have extended 
merit retention to circuit court and county 
court judges. In February 1984, the Article 
V Review Commission created by the Su- 
preme Court of Florida submitted its 
report. The 27-member commission made 
24 recommendations regarding Florida’s 
court system, one of which was to extend 
the merit retention system to the circuit and 
county court levels. In March 1984, the 
Board of Governors of The Florida Bar 
voted 20 to 3 opposing any effort to insti- 
tute merit selection and merit retention at 
the trial court level. It is time to revisit the 
issue. 

In view of the gravity of this issue, I 


Merit selection and 
retention is the best 
method available 
to assure the 


most qualified are 
chosen and 


retained 


have, with the support of the Board of Gov- 
ernors, appointed a special commission to 
reexamine the question of merit selection 
and retention and report its findings to the 
Board. The commission is chaired by for- 
mer state Rep. Hamilton Upchurch of St. 
Augustine and vice-chaired by 1984 Bar 
President Gerald Richman. At my invita- 
tion, Governor Bob Martinez, Senate 
President Robert Crawford, Speaker of the 
House Tom Gustafson, Chief Justice Ray- 
mond Ehrlich, the Conference of Circuit 
and County Judges and the League of 
Women Voters have each appointed a com- 
mission member who will join other distin- 
guished members from the Bar and from 
the public sector. I have asked that the com- 
mission present its report to the Board of 
Governors by early 1990. 

The time for change has come. Merit se- 
lection and retention is the best method 
available of assuring that the most quali- 
fied are chosen and retained. It upholds the 
dignity of our courts. In the end it is the 
public who will benefit from the process.0 
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EXECUTIVE DIRECTIONS 


How The Florida Bar Determines 
Its Legislative Positions 


nce again it is spring in Tallahas- 
see, which means azaleas, dog- 
woods and legislators. As you 
know, each year your legislators 
convene in Tallahassee for a 60-day session. 
During that time your state budget will be 
considered and approved as well as hun- 
dreds of pieces of legislation that affect you 
directly and indirectly. 

As has been the Bar’s tradition, we will 
attempt to keep you informed as much as 
possible concerning pending legislation. In 
each issue of the Bar News there will be a 
list of bills with a short summary describ- 
ing their intent. We attempt to identify 
those that we believe the attorneys would 
be most interested in, and if there is addi- 
tional information needed, all you have to 
do is contact The Florida Bar. We have a 
staff in our Governmental Affairs Depart- 
ment which will assist you in acquiring 
whatever information is available concern- 
ing a bill or an issue if the bill has not been 
introduced yet. 

Each year The Florida Bar takes posi- 
tions on matters before the legislature that 
fall within the realm of activities which may 
concern the Bar. The sections of The Flor- 
ida Bar have the authority to lobby for 
matters that are of particular interest to 
them. The sections must give the Board of 
Governors, or in the alternative, the Ex- 
ecutive Committee, notice of their pro- 
posed positions. If the Board of Governors 
or Executive Committee does not request 
the section not to lobby for a particular po- 
siticn, the section may proceed with its 
lobbying activity. 

The Florida Bar has a procedure requir- 
ing two thirds of those present at a regular 
meeting of the Board of Governors to vote 
that the proposed legislative position is 
within the parameters of permissible legis- 
lative activity by the Bar. After the two- 
thirds vote is taken, another two-thirds 
vote is taken to identify the specific posi- 
tion of the Bar on the legislative matter. 


by John F. Harkness, Jr. 


The Executive Committee by the same two- 
thirds vote may take a position on legisla- 
tive activities if the Board of Governors 
cannot. During the legislative session, if the 
Executive Committee cannot act then the 
president, upon consultation with the presi- 
dent-elect and chairman of the Legislative 
Committee, may act upon pending or pro- 
posed legislation. Sometimes during a 
legislative session, an amendment will dras- 
tically alter a proposed piece of legislation, 
and the position formerly taken may 
change. In recent years this authority has 
not been used very often. 

The question that is always asked this 
time of year is: In what areas can the Bar 
take a legislative position? In order to an- 
swer this question the Supreme Court 
asked the Judicial Council of Florida, 
chaired by Justice Overton, to review the 
legislative policy of the Bar and to file a 
report with recommendations to the court. 
This report has been filed with the court 
and the Bar is awaiting any action. I think 
it is important to briefly reiterate some of 
the main recommendations of the Judicial 
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Council in its recent report. 

The council recommended that the fol- 
lowing subject areas be recognized as 
clearly justifying legislative activities by the 
Bar: 1) questions concerning the regulation 
and discipline of attorneys; 2) matters re- 
lating to the improvement of the function- 
ing of the courts, judicial efficiency, and 
efficacy; 3) increasing the availability of le- 
gal services to society; 4) regulation of 
attorneys’ client trust accounts; and 5) the 
education, ethics, competency, integrity 
and regulation as a body, of the legal pro- 
fession. 

The council thought it also necessary to 
establish some additional criteria for deter- 
mining the type of proposed legislative 
initiatives the Bar may become actively in- 
volved with when legislation appears to fall 
outside the above specifically identified ar- 
eas. The council recommended the follow- 
ing criteria: 1) that the issue be recognized 
as being of great public interest; 2) that law- 
yers are especially suited by their training 
and experience to evaluate and explain the 
issue; and 3) the subject matter affects the 
right of those likely to come into contact 
with the judicial system. 

In recognizing the legitimate legislative 
activities by the Bar, the council was aware 
that there are many issues facing the legis- 
lature each year in which the views and 
rights of the citizens sometimes are not ade- 
quately represented. Who else but The 
Florida Bar would be there if there was a 
proposal to eliminate trial by jury? The Bar 
is performing a necessary function in pro- 
viding information about the direct and 
indirect effects of changes in legislation. 
Time after time when a bill is proposed to 
affect one small portion of a statute there 
are consequences far beyond what is con- 
templated. Many of our sections and the 
Bar itself provide valuable assistance to the 
legislature in helping produce a well-rea- 
soned and thought out new statute. 

(Continued on page 10) 
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We Cannot Legisilate Taste 

I know David Bianchi to be an excel- 
lent, young trial lawyer and a member of 
one of the leading plaintiffs’ trial firms in 
the country, but I must respond to his 
Young Lawyers’ Report in the January 
1989 Bar Journal. I do not believe that in 
a multifarious society like ours that we can 
legislate “taste.” 

Certainly the Bar has both the obliga- 
tion and the right to regulate advertisers 
as to the truth of their message, but not as 
to “taste.” Seldom will you have unanim- 
ity among the populace as to what is in 
“good taste.” 

If the Bar would enforce its current regu- 
lations which require advertising lawyers to 
provide written information regarding the 
qualifications of that lawyer, clients who 
might call a lawyer because they like the 
commercial, might then choose to retain 
that lawyer, only if satisfied with that law- 
yer’s ability to handle the case. 

From my experience it is only lawyers 
who disapprove of the greatest number of 
the television ads. The public is not stupid. 
If a lawyer makes a fool of himself on tele- 
vision they see it. I would be real surprised 
if they would choose that lawyer as their 
counsel. It is only an infrequent clearly “ob- 
noxious” ad that the public reacts to. 
Personally, I find the yellow page ads we 
see now to be more offensive than most of 
the television ads. 

I am opposed to all referral fees and to 
brokering. I feel that brokering should be 
prohibited and referral fees limited only to 
situations dealing with geographic differ- 
ences or some unusual expertise that some 
lawyer might have in an unusual case. The 
problem is that while some lawyers con- 
demn advertising many of those same 
lawyers are so eager to take referrals from 
those they condemn. If referral fees were 
prohibited, brokering would become non- 
existent and then maybe only lawyers who 
are willing to handle the case will advertise. 

Mr. Bianchi refers to The Florida Bar 
Commission on Advertising and Solicita- 
tion and its activities. It is my understand- 
ing, and if I am correct, I find it disturbing 
that that commission’s makeup contains nei- 
ther members of the lay public nor lawyers 
that advertise. In such a situation recom- 
mendations from such a group will be 
suspect and could be accused of being a 
Kangaroo Court. 


BRENT M. TuRBOW 
Jacksonville 


Advertising Can Be Regulated 

I could not let David Bianchi’s taciturn, 
yet glib article on attorney advertising in 
January’s issue pass without comment. 
Like many lawyers in court, Mr. Bianchi 
attempts to make his argument against 
such advertising by using a worst case sce- 
nario. Such a “parade of horribles” does 
little to help lawyers evaluate the merits of 


the 12 years of attorney advertising since 
Bates. 

As I read Bates and its progeny, the Su- 
preme Court is saying that commercial 
speech (like individual free speech) cannot 
be out and out prohibited but can be cau- 
tiously regulated. Prior to lawyer advertis- 
ing, our profession was closed and insular. 
I don’t think that the public knew that law- 
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yers had specialties, varying degrees of skill, 
and actually charged different prices for the 
same routine services. In the last 10 years, 
largely due to attorney advertising, the pub- 
lic now understands our profession better 
and, in my humble opinion, are better able 
to choose an attorney. 

I disagree with Mr. Bianchi’s assertion 
that, in the area of personal injury, attor- 
ney advertising has not made price more 
competitive. I can’t tell you how many 
times our firm has lowered our fee to meet 
the fees advertised by one of our “competi- 
tors” on TV. In addition, a recent survey 
conducted by the American Bar Associa- 
tion has found that attorney’s fees have 
dropped some 11 to 15 percent on standard 
services (wills, or uncontested divorces, for 
example) in markets where attorney adver- 
tising is heavy. 

We could debate the merits of advertis- 
ing ad infinitum. Regardless, most legal ex- 
perts concur that lawyer advertising is here 
to stay. Thus, what remains open for de- 
bate is the degree to which attorney ad- 
vertising should be regulated. | am not a 
pro-advertising zealot advocating no regu- 
lation. Instead, I maintain that the regula- 
tion of attorney advertising — as with the 
regulation of free speech generally — 
should proceed cautiously and appropriately. 

For example, I believe that direct mail 
solicitation can and should be regulated be- 
cause it’s a private communication unseen 
by the public at large and different than a 
broadcast (where abuses can be spotted by 
lawyers, judges and members of The Flor- 
ida Bar Grievance Committee). Conse- 
quently, more regulation is appropriate. I 


for one would like to see a 30 day “cooling 
off” period between the time of an accident 
and when the victim and/or family mem- 
ber can receive a direct mail solicitation. 

On the other hand, the thought of a blue 
ribbon panel of The Florida Bar pre-screen- 
ing and pre-approving radio and TV scripts 
before they air offends my constitutional 
sense of free speech... 

The point is that The Florida Bar’s Com- 
mission on Advertising and Solicitation 
(which, quite interestingly, does not, to my 
knowledge, have one advertising attorney 
as a member) can recommend some regu- 
lation of attorney advertising. They must, 
however, proceed in a very circumspect fash- 
ion. 


DaviD W. SINGER 
Hollywood 


Ex Parte Interviews 

I read with interest Brett Preston’s arti- 
cle (December 1988) on physician/ patient 
confidentiality after the recent amendments 
to F.S. §455.241. He correctly recognizes 
that section 455.341 as presently written 
will make it extremely difficult for a de- 
fense attorney to informally communicate 
with any doctors of a plaintiff. 

I would like to suggest that a defense at- 
torney who would like to have an ex parte 
interview with any of a plaintiff's doctors 
should consider asking the trial court to or- 
der the plaintiff to sign a release permitting 
the defense attorney to informally conduct 
such an interview. Annot., 50 A.L.R.4th 
714 (1986) discusses numerous cases which 
have either permitted or denied a party’s 
right to conduct an ex parte interview with 


an injured party’s treating physician with- 
out having to pursue formal discovery. 

The courts that have ordered such infor- 
mal methods of discovery have done so in 
order to decrease litigation costs, to elimi- 
nate nonessential witnesses, to allow for 
early evaluation and settlement of cases, to 
allow for easier scheduling of interviews 
and depositions, and to provide for more 
spontaneity and candor than would occur 
in a deposition. Annot., 50 A.L.R.4th at 
717. 

Whether a trial court would order a plain- 
tiff to execute such a release is uncertain, 
but for the defense attorney who would oth- 
erwise be faced with the necessity of con- 
ducting extensive and expensive formal 
discovery, requesting the trial court to or- 
der the plaintiff to execute such a release 
makes sense. 

TERRY D. Bork 
Jacksonville 


Positions Rejected 

I read with interest in the February 1989 
issue of the Bar Journal the article entitled 
“Consistency After Machado,” under the 
Local Government Law Section. I believe 
that your readers should be aware that the 
positions taken in that article were those 
which were rejected by the Third District 
Court of Appeal in the Machado decision. 
Indeed, the law firm of which the gentle- 
men are members represented, along with 
others, the varied positions so rejected. 

Otherwise, the article was very scholarly 
and interesting. 


Joun G. FLETCHER 
South Miami 


Executive Directions 
(Continued from page 8) 


The council also recognized that the 
Board of Governors does have a rebate pro- 
cedure for those members of the Bar who 
disagree with the legislative positions taken 
by the Bar. A pro rata amount of an ob- 
jecting member’s dues is placed in escrow 
pending the determination of the objection. 
The objecting member must file a written 
objection with the Bar within 45 days of 
the publication of the legislative positions 
in the Bar News. The Board of Governors 
then has 45 days in which to decide 
whether to refund a pro rata portion of the 
objecting member’s dues or to refer the mat- 
ter to arbitration. Up to this point, the Bar 
has refunded on a pro rata basis that por- 
tion of the objecting member’s dues and 


has not referred an objection to arbitration. 

The Judicial Council recognized that the 
existing policies of the Board of Governors 
appear to meet the objectives required 
when you have an escrow/rebate plan. 
Those objectives are: 1) The dissenting mem- 
ber must have a right of participation in 
the procedure; 2) the procedure must pro- 
vide an impartial form; and 3) the Bar must 
bear the burden of proof in demonstrating 
that the expenditure is germane to one of 
the permissible purposes. The council does 
recommend, however, that The Florida Bar 
policy be amended to clearly assign the bur- 
den of proof to the Bar in any arbitration 
proceeding. The policy should also be 
amended to provide that only upon the re- 
quest of the disserting member would the 
Bar provide the identity of any dissenter 
and any who challenge the particular legis- 
lative positions. 
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With the present safeguards and with the 
suggested criteria and subject areas as en- 
nunciated by the council, the legislative 
program of the Bar will be fair to all mem- 
bers of the Bar. The Bar can fulfill its duty 
and obligation to propose and comment on 
proposed legislation and at the same time, 
a dissenting member may register his or her 
objection and receive a portion of his or 
her dues. A dissenting member still has the 
right to express his or her views and com- 
municate them to the legislature as a 
citizen, and this in no way bars persons 
from availing themselves of that opportu- 
nity. 

The upcoming session of the legislature 
will be quickly upon us. We are endeavor- 
ing to prepare ourselves and to provide 
information to you on what will occur. We 
hope you will avail yourself of this member 
service.) 
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COMMERCIAL 


EAVESDROPPING 


ommercial eavesdrop- 
ping, employer monitor- 
ing of employee 
telephone calls,! is prac- 
ticed by a growing number of 
companies to ensure compliance 
with criminal and civil laws as 
well as with company regula- 
tions.? This is especially true in 
the telemarketing area. Compa- 
nies want to minimize the risk of 
legal action by disgruntled cus- 
tomers or government officials based on al- 
legations of fraudulent telephone sales 
practices by overzealous sales personnel. 

Companies seek to avoid liability by util- 
izing telephone monitoring. Yet, commer- 
cial surveillance or eavesdropping exposes 
them to potential criminal and civil penal- 
ties imposed by federal and state laws 
prohibiting the interception of wire com- 
munications. The legitimate needs of 
employers are, therefore, confronted by se- 
rio’s legal impediments designed to protect 
privacy interests. 

Perhaps ironically, a company which 
monitors telephones to prevent misconduct 
by employees may be violating the privacy 
rights of employees, thus subjecting itself 
to lawsuits, penalties and damages. The in- 


A Catch 22 


by Kirk W. Munroe 


There may be serious legal 


impediments to monitoring: 
telephone calls — 


dividual who performs the monitoring can 
be subject to imprisonment in addition to 
‘monetary damages. Even in the workplace, 
an individual’s right to privacy is jealously 
guarded. While federal and state statutes 
allow for certain types of electronic surveil- 
lance, they are considered exceptions to the 
general prohibition against surveillance and 
as such, are strictly construed.3 An em- 
ployer must, therefore, traverse a legal mine 
field in order to benefit from the advan- 
tages of commercial electronic surveillance. 


Monitoring 

The federal statute establishing restric- 
tions on electronic surveillance is 18 U.S.C. 
§§2510-2520, commonly referred to as Ti- 
tle III. It was originally enacted in 1968 as 


a response to the growing sophis- 
tication and use of electronic 
surveillance. In 1969, Florida en- 
acted Ch. 934, its electronic 
surveillance law patterned after 
Title III. 

These statutes generally forbid 
the interception of wire or oral 
communications. Under Title III, 
illegal surveillance is punishable 
as a five-year felony. Individual 
defendants can be fined up to 
$250,000 and organizations can be fined up 
to $500,000.4 In Florida, the criminal pen- 
alty is $5,000 and/or five years imprison- 
ment.5 

Both federal and state statutes create pri- 
vate rights of action for injured parties. The 
damages recoverable are substantial. Un- 
der Title III, for instance, a claimant may 
recover the sum of the actual damages suf- 
fered and any profits made as a result of 
the violation, or statutory damages of which- 
ever is the greater of $100 per day for each 
day of violation or $10,000.6 Attorneys’ 
fees, costs and punitive damages “in appro- 
priate cases” are also available.’ The 
Florida statute affords a claimant the abil- 
ity to collect whichever is the higher of $100 
per day for each day of violation or $1,000, 
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punitive damages, and attorneys’ fees with 
court expenses.® 

Despite establishing such severe penal- 
ties, the statutes do not clearly define the 
boundaries of permissible surveillance. The 
case law also fails to yield a definitive un- 
derstanding of what constitutes proper 
commercial electronic surveillance. Further 
complicating the situation are the inconsis- 
tencies and the overlap between the state 
statutes and Title III. With the exception 
of six states (Arkansas, Indiana, Missis- 
sippi, Missouri, South Carolina and Ver- 
mont) every state and the District of 
Columbia have statutes regulating the in- 
terception of oral and wire communica- 
tions.? Although the statutory schemes are 
frequently similar, they are not identical. 
As a result, regional or national telemarket- 
ing companies could be engaged in conduct 
that is sanctioned in one state yet prohib- 
ited in another.!° 

To be liable under the federal statute, the 
illegal interception of communication must 
have occurred on the premises of a busi- 
ness whose operation affects interstate 
commerce.!! However, even if a business 
does not affect interstate commerce and is 
not in violation of Florida’s surveillance 
law, it may arguably be held liable under 
the more stringent laws of another state if 
it monitors calls to that state. While states 
which regulate surveillance must provide 
safeguards at least as stringent as those set 
out in the federal statute, the states are at 
liberty to offer their citizens even greater 
protection.!2 Consequently, a business in- 
volved in telemarketing cannot breathe 
easy merely because it is in compliance with 
Title III because of inconsistencies with 
state statutes. Nevertheless, both Title III 
and Florida’s Ch. 934 contain similar ex- 
ceptions that offer protection to telemarket- 
ing firms and businesses that monitor 
telephone calls made by employees. 


Statutory Exceptions to Liability 

The Florida and federal statutes provide 
two exceptions to the general prohibition 
against electronic eavesdropping. These ana- 
lytically separate exceptions are consent 
and the so-called business extension 
exception. 

Both federal and Florida laws provide 
that under certain circumstances, parties to 
a conversation may freely and voluntarily 
permit its monitoring or recording. This is 
known as the consent exception. Title Ill 
requires consent from only one party to the 
conversation.!3 Ch. 934, however, requires 
consent from all parties to the conversa- 
tion.'4 Thus, while consent from a com- 
pany’s employee alone satisfies federal law, 
it does not provide an exemption from li- 
ability under Florida law. 

Determining whether an employee has 
consented to monitoring is not always sim- 
ple. In Watkins v. L.M. Berry & Company, 
704 F.2d 577 (11th Cir. 1983), Watkins 
sued her employer under Title III for the 
interception of her telephone conversation 
while at work with a friend outside the of- 
fice. During the conversation Watkins 
discussed_a change of jobs. The company 
defended its monitoring on the basis of the 
consent and the business extension excep- 
tions. The company had informed all its 
employees of its policy of monitoring so- 
licitation calls as part of its regular training 
program. The monitoring was accom- 
plished with a standard extension tele- 
phone, and monitored calls were reviewed 
with employees to improve sales tech- 
niques. Employees were permitted to 
make personal calls on company tele- 
phones and were told such calls would not 
be monitored except to determine the per- 
sonal nature of the call. 

The company argued that the employee’s 
consent could be implied from the em- 
ployee’s knowledge of the monitoring 


policy. The court disagreed, stating that the 
employee did not actually consent to the 
interception of that particular telephone 
call.'5 The employee had consented only to 
a policy of monitoring sales calls, not to 
the monitoring of personal calls. Therefore, 
if the company’s interception went beyond 
the point necessary to determine the per- 
sonal nature of the call, it also went beyond 
the scope of the employee’s actual 
consent.!6 - 

The court let the jury decide the scope 
of the consent and whether the intercepted 
call in-question fell within that consent. 

The primary lesson of Watkins is that 
every interception will be evaluated sepa- 
rately to determine whether consent was 
obtained. Furthermore, consent need not 
be total; it can be of a limited nature, such 
as a consent for business calls but not for 
personal ones.!? Watkins also teaches that 
“{c]onsent may be obtained for any inter- 
ceptions, and the business or personal 
nature of the call is entirely irrelevant.”!® 

To ensure compliance under the federal 
consent exception, therefore, prudent em- 
ployers should obtain written, express 
consents to monitor all calls, regardless of 
the nature. Otherwise, the scope of the em- 
ployee’s consent (and consequently the 
employer’s liability) may rest upon a jury’s 
determination of whether the call fell 
within any limited consent granted. 

Employers who wish to use the consent 
exception must remember two other impor- 
tant factors. First, Florida requires unani- 
mous consent of all parties to the telephone 
call. Obtaining the employee’s consent with- 
out simultaneously obtaining consent from 
all other parties would be insufficient to gen- 
erate protection from liability under Flor- 
ida law. Second, under Title III, consent 
is valid only if the interception is not for 
the purpose of committing a criminal or tor- 
tious act.!9 A disgruntled employee with an 
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imaginative lawyer can still seek to avoid 
the federal consent exception by raising al- 
legations of tortious or criminal purpose. 

The second exception available to em- 
ployers engaged in telephone monitoring is 
the business extension exception. By statu- 
tory definition, there is no interception, 
and, therefore, no violation, unless it oc- 
curs “through the use of any electronic, 
mechanical or other device.”2° A business 
telephone extension used in the “ordinary 
course of its business” is statutorily ex- 
cluded from the definition of a device. 
Therefore, its use is not considered an in- 
terception.2! A company invoking this 
exception must show both that the inter- 
ception was accomplished through the use 
of a business telephone extension?? and 
that the monitoring was performed in the 
ordinary course of business.” 

The business extension exception was 
also discussed by the Watkins court. First, 
the court found the employer had used an 
appropriate telephone extension. The court 
then analyzed whether the monitoring was 
done in the ordinary course of business. 
The premise that a general policy of moni- 
toring is justifiable as part of a company’s 
ordinary course of business was insufficient 
alone to fit within the exception. Rather, 
the court identified the real issue as whether 
the interception of the particular call was 
in the ordinary course of business.24 

The Watkins court held that the phrase 
“in the ordinary course of business” could 
not be expanded to include any topic that 
may be of interest to the company.2> For 
instance, the employee in Watkins was free 
to resign at will and interview with other 
firms, so her call concerning such activities 
was personal. While the company might 
have been curious about its employee’s 
plans, it had no legal interest in them. 

Watkins held that a personal call can 
never be intercepted in the ordinary course 
of business except to the extent necessary 
to guard against unauthorized use of the 
telephone or to determine whether the call 
is personal.26 Once a determination is made 
that a call is personal, the monitor must 
cease listening. Failure to do so is an ac- 
tionable violation even though the initial 
interception was proper to determine the 
nature of the call. 

The personal nature of the telephone call 
in Watkins is significantly different from 
the call monitored in Briggs v. American 
Air Filter Co., Inc., 630 F.2d 414 (Sth Cir. 
1980). In Briggs, an employee was sus- 
pected of passing confidential information 
to his friend, a former company employee 
who had become a business rival. The plain- 


tiffs submitted an affidavit stating that the 
call was a business call and that the com- 
pany’s business was the only topic dis- 
cussed. Briggs held that the monitoring of 
such an employee’s phone conversation by 
his employer was in the ordinary course of 
business. Thus, under the Watkins analy- 
sis, the employer in Briggs had a legal 
interest in the phone call at issue. 

In Epps v. St. Mary’s Hospital of 
Athens, 802 F.2d 412 (11th Cir. 1986), a 
conversation between two hospitals employ- 


ees working at different substations within 
the hospital was monitored and recorded 
by the hospital’s emergency services dis- 
patch console. The monitored conversation 
included disparaging references to the par- 
ties’ supervisors. The hospital argued the 
call was intercepted in the ordinary course 
of business because the content of the con- 
versation dealt with employee relations, 
which was its direct concern. Over a vocal 
dissent, the court applied the “legal inter- 
est” test and determined that the employees’ 
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conversation was not a personal call be- 
cause “the potential contamination of a 
working environment is a matter in which 
the employer has a legal interest.”?’ 

It occurred during office hours, between co- 
employees, over a specialized extension which 
connected the principal office to a substation, 
and concerned scurrilous remarks about super- 
visory employees in their capacity as 
supervisors.”* 

While Epps sheds some light on what the 
courts will classify as a personal call, it 
should not be interpreted by employers as 
a license to monitor employee gossip. Em- 
ployers should instruct monitors not to 
listen to personal calls, even if those calls 
have the potential to contaminate the work- 
ing environment. It is less risky to have a 
blanket policy when personal calls are not 
monitored than to place the company at 
risk by relying on a monitor’s split second 
judgment of what constitutes a legal inter- 
est. Moreover, this is the type of eaves- 
dropping which directly implicates privacy 
concerns because it was not done as part 
of an ongoing legitimate practice. 

An employer who gives notice of moni- 
toring to its employees is in a better 
position to rely successfully on the business 
extension exception. For example, in Jan- 
dak v. Village of Brookfield, 520 F.Supp. 
815 (N.D.IIL 1981), a police officer’s per- 


Kirk W. Munroe is a partner in the Mi- 
ami law firm of Richey & Munroe, P.A. 
He received his B.A. from University of 
Florida and his J.D. in 1973 from Bos- 
ton University School of Law. As chief 
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tion Unit for the Dade County State At- 
torney’s Office, Mr. Munroe oversaw 
court-authorized electronic surveillance 
in South Florida. He now practices prin- 
cipally in the area of complex fraud liti- 
gation, both civil and criminal. 


sonal call from a police station was inter- 
cepted by his superior. However, the 
monitoring of the investigative line which 
the plaintiff used to make his call was rou- 
tine and publicized, not surreptitious. 
Moreover, the plaintiff himself was trained 
in the monitoring technique. The court 
found the police officer should have known 
the line he used was constantly monitored 
for police purposes, and that an unmoni- 
tored line was provided expressly for 
personal use.” Similarly, in James v. News- 
paper Agency Corp., 591 F.2d 579, 581-82 
(10th Cir. 1979), the court emphasized that 
employees had been notified in writing of 
the company’s monitoring policy and ap- 
plied the business extension exception. 

The business extension exception has 
been considered only twice by Florida ap- 
pellate courts, and both times in the con- 
text of criminal cases. In State v. Tsavaris, 
382 So.2d 56, 60-61 (Fla. 2d DCA 1980), 
rev d on other grounds, 394 So.2d 418 (Fla. 
1981), acounty medical examiner activated 
a speaker phone to permit a policeman to 
hear a telephone conversation with a puta- 
tive defendant without his knowledge or 
consent. Without analysis, the court found 
that the doctor had used his telephone equip- 
ment in the ordinary course of business. 
Because the circumstances of Tsavaris are 
so far removed from ordinary business set- 
tings and because the court’s analysis is not 
apparent, the case is not helpful in deter- 
mining the parameters of the exception in 
a commercial context. 

In State v. Nova, 361 So.2d 411 (Fla. 
1978), the Florida Supreme Court applied 
the business extension exception to reject 
a defendant’s contention that testimony sup- 
plied by a murder victim’s employer was 
derived from an illegal interception and 
was, thus, inadmissible at trial.39 The Nova 
court upheld the trial court’s findings that 
when an earlier telephone call to the victim 
at her job had left the victim visibly upset, 
it was reasonable for the victim’s supervi- 
sor to use an extension phone to listen in 
on the next call received by the victim. 
Such use of the telephone was for the bene- 
fit of the victim’s employer and in the 
ordinary course of business.3! 

A broad interpretation of Nova is un- 
likely in civil cases. To be sure, it could be 
argued that employers have a “legal inter- 
est” in preventing employees from receiving 
upsetting phone calls on the theory that 
they might lead to the “contamination” of 
the working environment. However, allow- 
ing employers to overhear all the personal 
phone calls on the theory that they might 
be upsetting to employees would mean that 
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no personal phone calls would be exempt 
from monitoring. It would also directly un- 
dermine the state’s strong interest in pre- 
serving privacy rights. Similarly, a finding 
that eavesdropping is in the ordinary 
course of business whenever it is conducted 
for the benefit of an employer would be 
contrary to both the Florida and federal 
eavesdropping statutes. Nova should, there- 
fore, be narrowly limited to the circum- 
stances of that case. 

The Florida appellate courts and the 
11th Circuit have not resolved the issue of 
whether an employer may properly adopt 
a general policy of monitoring calls made 
by employees involved in telemarketing. 
Nevertheless, such a policy should qualify 
for the business extension exception. The 
11th Circuit did not directly address this 
issue in Watkins, but it certainly assumed 
the lawfulness of such a practice. As Judge 
Kravitch later said in Epps, “In Watkins 
we indicated that an employer may, pursu- 
ant to an announced policy, randomly 
monitor the telephonic business solicita- 
tions of its employees.”32 


Recording 

Recording follows the lead of monitor- 
ing — both hinge on the legality of the 
interception. Recording is permitted under 
federal law if an employer is lawfully moni- 
toring a call. The federal one-party consent 
exception thereby allows employers to re- 
cord all the phone conversations to which 
they have received employee consent for 
monitoring. After all, “the mechanical ear 
of the recorder is no different than the ear 
of a listener with a precise memory.” Al- 
lowing other employees to hear these 
recordings is likewise permissible. “[I]f [a] 
conversation is divulged, whether by mem- 
ory of a participant or by electronic repro- 
duction, there is no violation of any privacy 
right.”34 Each party to a conversation takes 
the risk that the other party may divulge 
the contents of that conversation.*5 

Under Florida law, an illegal intercep- 
tion includes the recording of a telephone 
conversation unless it falls within a statu- 
tory exeeption. State v. Tsavaris, 394 So.2d 
418, 421 (Fla. 1981). In other words, ab- 
sent consent from all the participants of a 
telephone conversation or inclusion in the 
business extension exception, a recording 
too is a statutory violation. 

This leads to an additional problem area: 
A separate statutory violation may occur, 
under both Florida and federal law, each 
time an illegally taped telephone conversa- 
tion is played to others.56 Consequently, 
recordings of commercial eavesdropping 
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must never be played indiscriminately or oth- 
erwise regarded in a cavalier manner. The 
penalties are simply too harsh. 


Conclusion 

Commercial electronic surveillance, how- 
ever artfully executed, is not a practice to 
be undertaken lightly. One misstep may 
cause considerable legal problems with pen- 
alties both civil and criminal. An employer 
faced with the need to supervise employees 
carefully and conscientiously is confronted 
with a difficult choice: either to abstain 
from electronic surveillance, or to make cer- 
tain that all possible precautions are taken 
to avoid violating the law. Until legislative 
reform relating specifically to commercial 
electronic surveillance is passed, only pru- 
dent monitoring practices can prevent 
unsuspecting employers from setting off a 
legal land mine. In the meantime, employ- 
ers who have put in place electronic em- 
ployee monitoring systems or who contem- 
plate doing so should consult legal counsel 
knowledgeable about the law in this area.0 

' While there are other forms of employer 
snooping, see, e.g., Privacy, Business Week, 
March 28, 1988, at 61; New Technology, High 
Anxiety, U.S News & World Report, Septem- 
ber 28, 1986, at 54, the focus of this article is 
telephone monitoring. 

? Monitoring business telephones also pro- 
duces other benefits from the employer’s per- 
spective. It provides a method to evaluate 
workers’ performance which in turn leads to bet- 
ter training, improved service to the public and 
enhanced productivity. 

3In re Grand Jury Investigation (Cobo), 
287 So.2d 43, 47 (Fla. 1973). 

418 U.S.C. §§2511(4)(a), 3571 (b) (3) and 


c)(3). 

5F.S.A. §§934.03(1)(b), 775.082(3)(d) and 
775.083(1)(c). 

6 18 U.S.C. §2520(c)(2). 

718 U.S.C. §2520(b). 

8 F.S.A. §934.10. 

9 Note, Electronic Monitoring in the Work 
Place: The Need for Standards, 52 Geo. Wasu. 
L. Rev. 438, 439 n.5 (1984); Utan Cope ANN. 
§77-23a-1 (1988); W.Va. Cope §62-1D-1 (1987). 

'0 Although the location of the intercept de- 
termines the applicable law, the location de- 
pends on the definition of intercept. Compare 
United States v. Nelson, 837 F.2d 1519, 1526-27 
(11th Cir. 1988) (The term “intercept” as it re- 
lates to “aural acquisition” under a Title III 
wiretap refers to the location of the wiretap de- 
vice on the telephone line regardless of where 
the communication was recorded.) with State 
v. Tsavaris, 394 So.2d 418, 420-21 (Fla. 1981) 
(The term “intercept” as it relates to “aural ac- 
quisition” under Ch. 934 includes the recording 
of a telephone conversation.). 

18 U.S.C. §2511(1)(b)(iv); United States v. 
Duncan, 598 F.2d 839, 847 (4th Cir. 1979), cert. 
denied, 444 U.S. 871 (1979). 

!2 State v. Tsavaris, 394 So.2d 418, 422 (Fla. 
1981); State v. Aurilio 366 So.2d 71, 74 (Fla. 
4th D.C.A. 1979). 

13.18 U.S.C. §2511(2)(d). 


4 F.S.A. §934.03(2)(d). 

'S Watkins v. L.M. Berry & Company, 704 
F.2d 577, 581 (11th Cir. 1983). 

'6 Specifically, the Watkins court held, “Con- 
sent under Title III is not to be cavalierly 
implied. Title III expresses a strong purpose to 
protect individual privacy by strictly limiting the 
occasions on which interception may lawfully 
take place. ... [citation omitted] Thus, knowl- 
edge of the capability of monitoring alone 
cannot be considered implied consent.” [citation 
omitted] Jd. 

'7 Td. at 582. 

18 Td. at 581. 

'9 18 U.S.C. §2511(2)(d). 

20 18 U.S.C. §2510(4); F.S.A. §934.02(3). 

2118 U.S.C. §2510(5)(a)(i); F.S.A. 
§934.02(4)(a). While Florida law requires the ex- 
tension phone to be supplied by common carrier 
(e.g., AT&T), the federal statute is more expan- 
sive and allows for extensions to be supplied 
by communications service providers. This dis- 
tinction was created by the 1986 amendment to 
Title III in recognition that many companies, 
not just common carriers, offer and use tele- 
phone and other communications services. 
Electronic Communications Privacy Act of 
1986; Senate Report No. 541 (99th Cong., 2d 
Sess.), reprinted in 1986 U.S. Code Cong. & Ad- 
min. News 3555, 3565. 

22 Cases referring to this exception usually re- 
quire a standard extension telephone, but 
several courts have held that emergency dis- 
patch consoles fall within the exception. See 
Jandak v. Village of Brookfield, 520 F.Supp. 


815, 822 (N.D. Ill. 1981); Epps v. St. Mary’s 
Hospital of Athens, 802 F.2d. 412, 415 and n.2 
(11th Cir. 1986). 

2318 U.S.C. §2510(5)(a)(i); F.S.A. 
§934.02(4)(a). 

%4 704 F.2d at 582. 

3 Id. 

26 Id. at 583. 

27 Epps v. St. Mary’s Hospital of Athens, 802 
F.24 412, 417 (11th Cir. 1986). 

Id. 


29 Jandak v. Village of Brookfield, 520 
F.Supp 815, 824 (N.D. Ill. 1981). 

3 F.S.A. §934.06 prohibits the use as evi- 
dence of intercepted wire or oral communica- 
tions. 

3! 361 So.2d at 413. See also State v. Keaton, 
371 So.2d 86, 91 n.7 (Fla. 1979) (discussion of 
Nova and the business extension exception in 
an obscene telephone call context). 

32802 F.2d at 417 (J. Kravitch concurring 
and dissenting). The Briggs court stated that 
they were not deciding whether a general prac- 
tice of random monitoring of employee calls can 
ever be justified under the business extension 
exception. 630 F.2d at 420. 

33 United States v. Santillo, 507 F.2d 629 (3d 
Cir. 1975). 

34 United States v. Phillips, 540 F.2d 319, 327 
(8th Cir. 1976), cert. denied, 429 U.S. 1000 
(1976). 

35 Smith v. Cincinnati Post & Times-Star, 
475 F.2d 740, 741 (6th Cir. 1973). 

3618 U.S.C. §2511(1)(c); 
§934.03(1)(c). 


PSA. 


x 


% 


YOUR BRIDGE TO WHOLESALE PRICES ON... 


MAJOR BRAND LEGAL SOFTWARE, INCLUDING r 


TIME AND BILLING such as: 


SYSTEMS 


Cashilow 
Practice Master 


issman Pr 


ee aot on (Time and Billing with Accounting and/or Docket) 


e Tu: 
erdict 3/6 


1049 1295 


Verdict 


Dates 


LITIGATION SUPPORT such as: 


ipso Facto fullt text search and retrieval) . . 
rdict Litigatio 


WORD PROCESSING such as: 


Word Perf 


erDrive 


jurisott ft 
Junisot 


REAL PROPERTY such as: 


Blackacre RESPA 
Morningstar R.E. 


losing 


1-800-643-3083 


Call Toll Free: 


183 


For Fast Service Order by Phone! Caji For Free Brochure 


Payment: No fee for Visa, MasterCard or American Express ¢ 


Cashiers or Business Checks Accepted « VA orders add 4.5% sales tax. 
UPS ground-$5. UPS Blue (2 days)-$10. 


rt Wetucs We New with full warranties ¢ Price & availability subject to change 


without notice. 


SIMPLICITER, INC. 


P.O. Box 59 © Fairfax Station, VA 22039 


*Based on published retail prices as of 1/1/89 


THE FLORIDA BAR JOURNAL/MARCH 1989 15 


/| 
Time single/network).............. 1481595 
249/500 
; 
BLEND ADINOCKET oh 
4 
now 7 fie 
WordsStar Legal Edition .................. 388 
OTHER such as: a 


For first class title insurance 

on 35 properties, the United States = fj 

Postal Service selected the carrier : 
carefully. Commonwealth. 


Picture it. A national institution with a ments were completed and delivered in time for 
local presence in nearly every community. And closings—at various Commonwealth commercial 
with a reputation for fast delivery regardless of title offices. 
rain, sleet or other difficulties encountered on Through our network of nearly 200 com- 
the way. pany offices, 5,000 agents and 10,000 approved 

You may think of the post office. The post attorneys, you can have fast, flexible title service 
office thinks of Commonwealth—for at least 35 in any zip code. 
reasons. With a single phone call to one of our For your nationwide title requirements, 
commercial title offices, the United States Postal think of the post office. And write to 
Service started title preparation work at local Commonwealth. 


—— COMMONWEALTH 


Each title was handled quickly and accu- LAND TITLE INSURANCE COMPANY 
rately by professionals who are knowledgeable A Reliance Group Holdings Company 
about each local market. Then all the commit- Florida-Caribbean Regional Office 


1901 West Colonial Drive, Orlando, FL 32804 
(407) 425-6121 FL WATS (800) 432-8518 


— 


WITNE 


he unexpected impeachment of a 

key fact witness based upon a 

prior criminal conviction can 

send an otherwise well-prepared 
case reeling. Experienced trial lawyers rou- 
tinely perform criniinal background checks 
on all trial witnesses. By doing so, they are 
able to obtain information about their op- 
ponent’s witnesses and attack their credi- 
bility at trial in accordance with the 
complicated procedural and substantive 
tules which govern impeachment by prior 
conviction. Conversely, early discovery of 
prior criminal convictions permits the law- 
yer who proffers an ex-convict witness to 
balance the beneficial value of the witness’ 


testimony with the prejudicial effect that ~ 
disclosure of the witness’ prior criminal con- _— 


Does your well- 
prepared case go 
reeling when your — 
_ key fact witness is 
impeached? Here’s 
whattodo 


viction will inevitably have on the factfin- 


der. An informed decision can then be 2 
made about whether to proffer the particu-  _ 


lar witness at trial, and the witness canthen ~ 


be prepared to respond effectively to this 
type of impeachment interrogation. This ar- 
ticle discusses the substantive and equally 
important procedural aspects of this im- 
peachment process. 

Rule 90.601 of the Florida Evidence 
Code provides that a party may attack the 
credibility of any witness by evidence that 
the witness has been convicted of a crime 
if the crime was punishable by death or im- 
prisonment in excess of one year, or if the 
crime involved dishonesty or a false state- 


ment regardless of the punishment. Al- 
though impeachment by prior conviction is 
most frequently employed in criminal pro- 
ceedings, the Florida Supreme Court in Hen- 
drick v. Strazzulla, 135 So.2d 1 (Fla. 1961), 
has held that impeachment by prior con- 
victions pursuant to Rule 90.601 may be 
utilized in civil proceedings as well. 

Under the Florida Evidence Code, only 
convictions for certain types of crimes may 


be used for impeachment purposes. Specifi- 
cally, convictions for crimes which are 
felonies and convictions for crimes which 
involve dishonesty or false statement are 
the only “types” of convictions which may 
properly be used for impeachment pur- 
poses.! Identifying convictions for crimes 
involving “dishonesty or false statement” 
often causes confusion. The Florida Su- 
preme Court’s decision in State v. Page, 
449 So.2d 813 (Fla. 1984), effectively over- 
ruled a series of Florida district court of 
appeal decisions which held that petit theft 
and related property crimes involved dis- 
honesty only if the impeaching counsel 
demonstrated that the facts surrounding 
the crime involved some element of deceit, 
untruthfulness or falsification bearing on 
the witness’ capacity to testify truthfully.? 
According to the court’s opinion in Page, 
crimes involving “dishonesty” include those 
crimes that are comprised of “cheating, steal- 
ing or deceit.” Of course, convictions for 
perjury and fraud are among those convic- 
tion’s allowed to be used under the “false 
statement” provision. 

Under the holding in Page, counsel who 
is seeking to impeach (“opposing counsel”) 
by prior conviction need not first establish 
as an evidentiary foundation that the un- 
derlying crime involved dishonesty or false 
statement. In essence, Page should be cited 
for the proposition that false statements 
and dishonesty are inherent or presumed 
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to exist in crimes which involve deceit, un- 
truthfulness or falsification. 

Once admissible convictions have been 
identified, it is important to grasp fully the 
procedural factors which weigh heavily in 
the effective use of prior convictions as im- 
peachment evidence. Often the attorney 
proffering an adverse witness (the “proffer- 
ing attorney”) will attempt to defuse the evi- 
dence of prior convictions by disclosing 
these prior convictions during direct exami- 
nation of her witness (the “adverse wit- 
ness”). As will be discussed with greater de- 
tail, opposing counsel should pay extremely 
close attention during direct examination 
to the scope and content of the adverse wit- 
ness’ testimony regarding the witness’ prior 
convictions. 

After the adverse witness testifies on di- 
rect examination, opposing counsel may 
make the following inquiry during cross 
examination: 

Q: “Have you ever been convicted of a 

felony?” 

A: “Ves.” 

Q: “How many times?” 

A: “Twice.” 

Q: “Have you ever been convicted of a 
crime involving dishonesty or false 
statement?” 

A: “No.” (If answer is “yes,” ask, “how 
many times?”) 

It is reversible error for opposing coun- 
sel to ask the broad and overly general ques- 
tion of whether the witness has ever been 
convicted of “a crime.”3 The question must 
be expressly limited to convictions for felo- 
nies and crimes involving false statement 
or dishonesty. Use of this phraseology is 
critical because oversights here give rise to 
reversible error. 

Also of fundamental importance is the 
rule that, barring the exceptional circum- 
stances to be described, opposing counsel 


must not ask the adverse witness about the 
nature of his prior convictions. In other 
words, opposing counsel may not pursue 
inquiry to the point of naming the crime 
for which the adverse witness was con- 
victed. For example, opposing counsel may 
not ask, “Haven’t you been convicted for 
selling marijuana?” (felony); or, “You 
dressed up as a nun and forged a check in 
the name of St. Peter’s Church, didn’t 
you?” (crime involving dishonesty/ false 
statement). 

Opposing counsel is permitted to proffer 
evidence of prior convictions only if the ad- 
verse witness denies ever having been con- 
victed, or misstates the number of previous 
convictions.’ If the witness denies having 
been convicted of a felony or a crime in- 
volving dishonesty or false statement, op- 


It is reversible error 
for opposing 
counsel to ask 

whether the witness 
has ever been 
convicted of a 


crime 


posing counsel may proffer into evidence 
a certified copy of the judgment of convic- 
tion.5 The certified copy of the judgment 
of conviction is self-authenticating.® 

A properly prepared adverse witness will 
admit to having been convicted and accu- 
rately state the number of prior convic- 


tions. If the adverse witness truthfully 
admits his convictions, opposing counsel 
may not proffer the record of the convic- 
tions into evidence. As for impeachment 
questions regarding the number of times 
the witness has been convicted, the adverse 
witness is usually able to remember the num- 
ber of felonies for which he has been con- 
victed. If the adverse witness correctly 
states that he has, for example, three fel- 
ony convictions, opposing counsel may not 
put into evidence the records of the wit- 
ness’ convictions. 

When the adverse witness has been con- 
victed of various crimes which, under 
authority of State v. Page, may be charac- 
terized as crimes involving dishonesty or 
false statement, it is likely that the adverse 
witness will, unless properly prepared, in- 
correctly answer as to the exact number of 
times he has been convicted of crimes in- 
volving these circumstances. If the adverse 
witness fails to respond with the correct 
number, opposing counsel may move at 
that time to introduce into evidence the cer- 
tified copies of the conviction judgments 
for those crimes which involve dishonesty 
or false statement. Alternatively, opposing 
counsel may wait until he puts on the case 
to put into evidence the certified copies of 
the judgments of conviction, with the ac- 
companying comment that the adverse wit- 
ness failed to state truthfully and correctly 
during the presentation of the proffering 
counsel’s case the number of times he had 
been convicted of a crime involving dishon- 
esty or false statement. 

It is critical to remember that, barring 
the special exceptions noted below, oppos- 
ing counsel may not comment as to the 
type of crime or the specific nature of the 
crime. Opposing counsel may only put into 
evidence the certified copy of the written 
judgment of conviction. Thus, the specific 


Our service includes: 


e Deposition outlining 


PROVIDING EXPERT MEDICAL RESEARCH FOR: 
MALPRACTICE SUITS (Defense Only), INSURANCE 
CLAIMS, AND WORKMAN’S COMP CASES. 


e Chronological sequence of events 

° Clarification of medical terminology 

e National Library of Medicine Medline Literature Review 
e Analysis of the standard of care 

e Summary of case weaknesses and strengths 

e Medical records organization and indexing 


Recognized by major malpractice insurance companies 
188 Pine Hill Lane e Madison, AL 35758 « (205) 830-6589 


18 THE FLORIDA BAR JOURNAL/MARCH 1989 


‘ 
> 
q 
q 
a 
a 


nature of the offense is identified only inci- 
dentally when the record of the conviction 
is put into evidence.” 

This “trap” wherein opposing counsel 
asks the adverse witness the number of 
crimes which involved dishonesty or false 
statement for which the witness has been 
convicted has been addressed by two Flor- 
ida district courts of appeal. According to 
the Third and Fourth District Courts of 
Appeal, it “may” be appropriate in the 
following situations for the trial court, 
upon request of either counsel, to instruct 
the witness out of the presence of the jury 
as to the types of crimes which involve 
dishonesty or false statements: 

@ When the adverse witness is confused 
and does not know which of his convic- 
tions technically involve dishonesty or false 
statement; 

@ When the adverse witness may resul- 
tantly “open the door” to the admission of 
extensive evidence of prior convictions by 
failing to correctly testify as to the number 
of such convictions; or 

@ When the adverse witness mistakenly 
reveals in his testimony crimes which do 
not fall within the recognized groups of 
crimes which involve dishonesty or false 
statement, thereby creating the impression 
of a pattern of criminal conduct. 

It should be noted that these two district 
courts of appeal did not use mandatory lan- 
guage: “It may be appropriate for the trial 
court, upon request of either counsel to in- 
struct the witness. . . ."? No reported 
Florida case requires opposing counsel to 
request such an instruction. Thus, the ab- 
sence of a request for such an instruction 
would not appear to be improper or other- 
wise create reversible error. Under our ad- 
versarial system, it would be the proffering 
counsel’s responsibility to request such an 
instruction. 

On the other hand, it may be advanta- 
geous for opposing counsel to request at 
the outset of the impeachment interroga- 
tion that the court instruct the adverse wit- 
ness in the presence of the jury as to the 
types of crimes which involve dishonesty or 
false statements. Opposing counsel should 
argue that, regardless of the witness’ 
answer, it is neither prejudicial nor inappro- 
priate for the jury to know the legal defini- 
tion of a felony or a crime involving 
dishonesty or false statement. If opposing 
counsel requests such an instruction, it 
would be advisable for opposing counsel 
to prepare a written instruction based upon 
the statutory definition of “felony” and the 
language in the Supreme Court’s opinion 
in Page which describes and gives exam- 


Opposing counsel 
may only put into 
evidence the 
certified copy of 
the written 
judgment of 
conviction 


ples of crimes involving dishonesty or false 
statement. 

Simply put, there are two fundamental 
rules in this context. First, it is reversible 
error for counsel conducting impeachment 
to ask the witness the specific type of crimes 
for which he was convicted, the specific na- 
ture of the crime, or the surrounding cir- 
cumstances. Second, if the adverse witness 
correctly answers about the fact of convic- 
tion(s) and if the adverse witness correctly 
answers as to the number of times he has 
been convicted, the inquiry must end, and 


opposing counsel may not introduce any 
evidence about the conviction(s). 
@ These two fundamental rules govern ex- 
cept in the rare instance where the proffer- 
ing attorney has failed to prepare the 
witness properly or has failed to conduct 
the direct examination properly. For exam- 
ple, if the proffering attorney “opens the 
door” during direct examination by elicit- 
ing testimony about the specific type of 
crime or the specific nature of the crime 
for which the adverse witness was con- 
victed, opposing counsel may then proceed 
with inquiry on cross-examination about 
the details and circumstances surrounding 
the crime which were disclosed by the ad- 
verse witness. Thus, the door is opened by 
the proffering counsel’s rather than the wit- 
ness’ loose lips. In some cases, proffering 
attorneys have opened the door during di- 
rect examination by inquiring into the 
circumstances or dates of any of the crimes, 
or by inquiring into the nature of the wit- 
ness’ prior convictions. 

Typically, the proffering counsel elicits 
this type of testimony on direct examina- 
tion thinking that it is beneficial to explain 
to the jury the circumstances which miti- 
gate or otherwise soften the impact of the 
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adverse witness’ prior convictions.!! In- 
stead, this practice often opens the door for 
the impeaching attorney to bring before the 
court and jury all of the typically sordid 
facts and circumstances of prior crimes 
which would have otherwise been 
suppressed. 

The Florida Supreme Court in McCrae 
v. State, 395 So.2d 1145 (Fla. 1981), ana- 
lyzed the “classic” factual and procedural 
setting wherein the proffering attorney 
opens the door for an avalanche of highly- 
prejudicial impeachment interrogation by 
attempting during direct examination to mis- 
lead the jury into believing that the adverse 
witness’ prior conviction was trivial or 
petty. In McCrae, the questioning on di- 
rect examination by proffering counsel 
“could have deluded the jury” into equat- 
ing the adverse witness’ felony convictions 
with the witness’ previous misdemeanor con- 
victions. The Florida Supreme Court stated 
that opposing counsel would, under such 
circumstances, be permitted to interrogate 
the adverse witness about the nature of the 
witness’ prior felony in order to “negate the 
delusive innuendoes” of the proffering 
counsel. 

In conclusion, trial counsel should al- 
ways determine whether their witnesses and 


those of their opponents have ever been con- 
victed of a crime. Attention should then be 
given to the question of which convictions 
involve felonies,-dishonesty or false state- 
ment. Motions in limine should be 
prepared to resolve close questions of 
admissibility prior to trial. 

If trial counsel intends to proffer a wit- 
ness who has prior admissible convictions, 
counsel should prepare the witness to an- 
swer succinctly the permitted litany. The 
disastrous consequences of “opening the 
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door” to interrogation about the nature 
-and circumstances of the witness’ convic- 
tions, which may occur if the witness tries 
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to explain or mitigate his earlier crimes dur- 
ing his testimony, should be explained to 
him prior to trial. 

If opposing counsel intends to impeach 
a witness with prior convictions, he must 
obtain certified copies of the judgments of 
conviction prior to trial. Also, opposing 
counsel should closely monitor the proffer- 
ing counsel’s attempts to use “anticipatory 
rehabilitation” by bringing out the witness’ 
convictions during direct examination. If 
the proffering counsel opens the door by 
delving into the circumstances of the prior 
convictions, opposing counsel should re- 
quest permission from the court to conduct 
a full cross-examination by eliciting com- 
plete testimony about the underlying fac- 
tual circumstances. 

Finally, opposing counsel should remem- 
ber to phrase the questions properly by 
limiting the inquiry to convictions for felo- 
nies and crimes involving dishonesty or 
false statement. Requests for the court to 
explain to the jury the legal definition of a 
felony and a crime involving dishonesty or 
false statement should also be made. Op- 
posing counsel should move the court to 
accept the certified copy of the judgment 
of conviction into evidence, and then pub- 
lish the judgment papers to the jury with- 
out further verbal comment.0 


' Fra. Stat. §90.610 (1987). 

2The court in Page stated that an offense 
falling within the scope of F.S. Ch. 812, which 
deals with “Theft, Robbery and Related 
Crimes,” “necessarily involves dishonesty” so as 
to bring any conviction for such a crime within. 
the scope of subsection 90.610(1). 

3 Parks v. Zitnik, 453 So.2d 434, -436 (Fla. 
2d D.C.A. 1984); King v. State, 431 So.2d 272 
(Fla. 5th D.C.A. 1983). 

4Fulton v. State, 335 So.2d 280, 284 (Fla. 
1976). 

5A computer “rap sheet” provided by the 
Florida Department of Law Enforcement is not 
sufficient evidence of a prior conviction. Irwin 
v. State, 324 So.2d 684, 686 n.2 (Fla. 4th D.C.A. 
1976). 

6 Fra. Star. §90.902 (1987). 

7 See Fulton v. State, 335 So.2d 280 (Fla. 
1976); Sneed v. State, 397 So.2d 931 (Fla. Sth 
D.C.A. 1981). 

8 Cummings v. State, 412 So.2d 436 (Fla. 
4th D.C.A. 1982); Blasco v. State, 419 So.2d 
807 (Fla. 3d D.C.A. 1982). 

9 Cummings, 412 So.2d at 439; Blasco, 419 
So.2d at 807. 

10 See, e.g., Ashcraft v. State, 465 So.2d 1374 
(Fla. 2d D.C.A. 1985); Leonard v. State, 386 
So.2d 51 (Fla. 2d D.C.A. 1980); Dodson v. 
State, 356 So.2d 878 (Fla. 3d D.C.A. 1978), cert. 
denied, 360 So.2d 1248 (Fla. 1978). 

'! See generally Rubin, Anticipatory Reha- 
bilitation: Softening the Blow of Inconsistent 
Statements and Prior Convictions, LXI1 Fta. 
B.J. 15-20 (Jan. 1988) for an excellent discus- 
sion about this controversial practice. 
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THE 1988 


AMENDMENTS 


TO THE 


MECHANICS’ LIEN AND 
RELATED STATUTES 


or the second straight year, the 
Florida Legislature made signifi- 
cant changes to the Mechanics’ 
Lien Statute, F.S. Ch. 713, as well 
as to related statutes dealing with construc- 
tion surety bonds. These changes became 
effective October |, 1988. The purpose of 
this article is to provide a summary of what 
these changes are, and how they may affect 
your clients in the construction industry. 


Statute of Limitations on 
Common Law Bonds 

The first change effected by Fla. Laws 
1988 Ch. 88-397 is an addition to F.S. 
§95.11, the general statute of limitations.! 
The new legislation adds §95.11(5)(e) which 
states: 
(5) WITHIN ONE YEAR — 
(e) An action to enforce any claim against a pay- 
ment bond on which the principal is a subcon- 
tractor or sub-subcontractor as defined in s. 
713.01(16) and (17), for private work as well as 
public work, from the last furnishing of labor, 
services, or materials, or from the last furnish- 
ing of labor, services, or materials by the gen- 
eral contractor if the general contractor is the 
principal on the bond on the same construction 
project, whichever is later. 

This addition to the statute of limitations 
was apparently enacted to establish a limi- 
tations period for common law bonds simi- 
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lar to that for statutory bonds. The two 
statutory payment bonds for construction 
projects are issued pursuant to F.S. §255.05 
and §713.23 for public construction pro- 
jects and private construction projects, re- 
spectively. The statutory bonds are those 
obtained by a person or entity in contrac- 
tual privity with the owner of the project 
which cover 100 percent of the original con- 
tract price.? Bonds obtained by subcontrac- 
tors and sub-subcontractors are common 
law bonds. 

A payment bond on which the principal 
is a subcontractor or sub-subcontractor is 
a common law bond, and the one-year stat- 
utes of limitations contained in §§255.05(2) 
and 713.23(1)(f) are inapplicable. Under 
these circumstances, the courts have looked 
to §95.11 to determine the applicable limi- 
tation period. In School Board of Volusia 
County v. Fidelity Company of Maryland, 
468 So.2d 431, 432 (Fla. Sth DCA 1985), 
the court stated: “It is well established that 
a suit on a common law performance bond 
is an action on a ‘contract, obligation, or 


liability founded on a written instrument,” 


as set forth in §95.11(2)(b), which limitation 
period is five years.? 

While this legislative attempt to provide 
a limitations period of one year on all ac- 
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tions against construction payment bonds 
is laudable, this recent enactment fails to 
accomplish such a purpose. F.S. 
§95.11(5)(e) specifically limits itself to pay- 
ment bonds on which the principal is a sub- 
contractor or sub-subcontractor. What 
about suits on the typical accompanying 
companion performance bonds? The five- 
year statute still applies. 

Furthermore, there still remains the void 
created when the payment bond of a con- 
tractor is construed to be a common law 
bond and not a statutory bond. For exam- 
ple, if a bond, furnished pursuant to a 
public works contract, is written on a more 
expanded basis than that required by 
§255.05, it may be construed as a common 
law bond.* Then we are back to the five- 
year statute of limitations. The test to 
determine whether a bond exceeds the 
requirements of the applicable statute, and 
thus will be construed as a common law 
bond, requires a comparison of the mini- 
mum requirements enunciated in the stat- 
ute and the language contained within the 
bond.5 Furthermore, if a pre-October 1, 
1980, public works construction bond does 
not contain a reference to that statutory 
number and fails to contain a reference to 
the notice and time limitations provisions 


of the statute, it may not qualify as a statu- 
tory bond.® The net result of this recent addi- 
tion will be to require all actions against 
common law bonds of subcontractors and 
sub-subcontractors to be brought within 
one year of the applicable “last furnishing” 
date. 

Section 95.11(5)(e) also adds an unusual 
wrinkle to the date from which the one- 
year period will run. While §§713.23(1)(f) 
and 255.05(2) require that the action be 
brought within one year of the lienor’s last 
furnishing material or services, §95.11(5)(e) 
provides for the same starting date when 
there is no bond provided by the general 
contractor. However, if the general contrac- 
tor is the principal on a bond on the same 
construction project, a very common occur- 
rence, under §95.11(5)(e), the limitation pe- 
riod does not begin to run until “the last 
furnishing of labor, services, or materials 
by the general contractor.” Under this new 
provision, litigants may be at a disadvan- 
tage in determining specifically when the 
general contractor provided its last services 
or materials. This qualifying language has 
the potential of extending the limitation pe- 
riod two to three times that which would 
have existed absent this qualifying 
language. 

Rare is the situation in which a subcon- 
tractor’s last furnishing is after the contrac- 
tor’s last furnishing. For example, a site 
subcontractor who has contracted for under- 
ground utilities may complete its work 
years prior to the final completion of the 
project by the general contractor. This new 
provision creates more confusion rather 
than adding clarity and simplicity to 
limitation periods for actions against 
construction payment bonds. It would 
seem preferable to have a uniform limita- 
tion period requiring all actions against 
construction payment bonds, statutory or 
common law, to be brought within one 
year of last furnishing of labor, materials 
or services by the lienor. As presently writ- 
ten, there are different limitation periods 
for common law bonds of general contrac- 
tors than for statutory bonds of general con- 
tractors; and the limitation period for 
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bonds of subcontractors and sub-subcon- 
tractors, when there is also a bond obtained 
by the general contractor, could be differ- 
ent for each and every construction project. 
It is suggested that claimants file all suits 
within one year of their last furnishing to 
be safe, and not to rely on the date of the 
general contractor’s last furnishing. 


Recording of Bonds 

Two sections of this recent legislation 
amend the provisions of Chs. 255 and 713 
to require the recording of all payment 
bonds. The amended §255.05(1)(a) requires 
that a contractor on a qualified public pro- 
ject (1) execute a payment and performance 
bond; (2) deliver the bond to the public 
owner; and (3) record a copy of the bond 
in the public records of the county in which 
the improvement is located. Additionally, 
the bond must state the name and business 
address of both the principal and surety, 
and must contain a description of the pro- 
ject sufficient to identify it. This additional 
information source will be helpful to po- 
tential claimants who frequently search in 
vain for such information. It will be inter- 
esting indeed to see how recording depart- 
ments index these documents. It is 
suggested that bonds be indexed by the 
principal’s name, the surety’s name, and the 
owner’s name. 

Section 713.13(1)(a)(5) has been 
amended to require that a copy of all pay- 
ment bonds “must be attached at the time 
of or prior to recordation of the notice of 
commencement.” While the language “or 
prior to” contained. in the amending lan- 
guage is superfluous (since what is impor- 
tant is that the bond be attached at the time 
of recordation), the new amendment to 
§713.23(1)(a), more clearly states the require- 
ment that “a copy of the bond shall be at- 
tached to the notice of commencement 
when the notice of commencement is re- 
corded.” 

The result of the foregoing amendment 
is to require that all payment bonds on con- 
struction projects be recorded in the offi- 
cial records of the county in which the 
improvement is located. If a public project 
is involved, it would seem to be the contrac- 
tor’s obligation to ensure this recording. On 
a private project it is the owner’s responsi- 
bility to ensure that the notice of commence- 
ment and bond are properly recorded.’ 
Hopefully, these amendments will make it 
easier for a lienor to determine if a pay- 
ment bond has been obtained and to re- 
trieve a copy of it. 

Lienors must be aware, though, that the 
recording of the bond will constitute con- 
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structive notice to lienors of the bond’s ex- 
istence. Consequently, lienors must be 
cognizant of this fact when they prepare 
their preliminary notices and notices of 
nonpayment. 

As an example, in Standard Heating Serv- 
ice, Inc. v. Guymann Construction, Inc., 
459 So.2d 1103 (Fla. 2d DCA 1984), the 
lienor contended that the 45-day period for 
service of the notice to contractor ran from 
the date the lienor was served the notice 
of bond by the owner; the general contrac- 
tor contended that the 45-day period began 
to run from the date the owner recorded 
the notice of commencement which pro- 
vided that a bond had been issued for the 
project. The Second District agreed with 
the general contractor and held that the no- 
tice of commencement “did provide such 
notice” as to the existence of the bond. /d. 
at 1105. Accordingly, the lienor’s prelimi- 
nary notice was late and recovery was 
denied. 

It is unclear what the penalty will be for 
failing to comply with the provisions requir- 
ing that the bond be recorded. The 1988 
amendment to §713.23 excised that part of 
the statute which previously provided that 
a failure to record the bond “voids the ex- 
emptions from mechanics’ liens under part 
I of this chapter.” As presently written, 
neither §255.05 nor §713.23 provide an ex- 
press remedy to a lienor when the appro- 
priate party has not recorded the payment 
bond. 

Arguably, an owner can assert that be- 
cause the legislature excised the penalty lan- 
guage [exemptions are void if not recorded] 
which previously appeared in §713.23, a me- 
chanic’s lien on the property is not avail- 
able to a lienor despite failure to record. 
The courts will be required to fashion the 
appropriate remedy when there has not 
been a recordation of the bond. These judi- 
cial remedies may be based on waiver, es- 
toppel, or some other legal theory. Because 
of the lack of a specified remedy, and the 
lack of case law on point, counsel will be 
left to use their imaginations in this respect. 


Notice of Nonpayment (713.23) 
A new §723.23(1)(e) has been added. As 
of October 1, 1988: 


In addition, a lienor shall be required, as a con- 
dition precedent to recovery under the bond, 
to serve a written notice of nonpayment to the 
contractor and the surety within 90 days of the 
date a payment is due to the lienor under a con- 
tract. A written notice will satisfy this condition 
precedent with respect to the payment described 
in the notice of nonpayment and with respect 
to any other payments which become due to 
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the lienor after the date of the notice of non- 
payment. Failure of a lienor to receive retainage 
sums not in excess of 10 percent of the value 
of labor, services, or materials furnished by said 
lienor shall not be considered a nonpayment re- 
quiring service of the notice provided under this 
paragraph. 


The amendment is a positive change in 
several respects. Under the 1987 amend- 
ment to §713.23(1)(e), lienors who were not 
entitled to payment upon delivery of serv- 
ices or materials suffered. For example, a 
materialman whose credit terms required 
payment 30 days after delivery really had 
only 60 days within which to provide the 
notice of nonpayment. Under the prior stat- 
ute, the notice of nonpayment was to be 
sent “within 90 days of the failure to re- 
ceive any payment which is then due and 
owing from the delivery date of any labor, 
services or materials.” Accordingly, the pay- 
ment would not be due and owing until 30 
days after delivery, arguably reducing the 
time within which the lienor could serve the 
notice to 60 days. Under the new statute, 
the notice is required “within 90 days a pay- 
ment is due to the lienor under a contract.” 
Accordingly, no longer would such a lienor 
have to wait until the payment was owing 
to serve the notice of nonpayment and 
could do so as soon as the materials were 
delivered. 

As of October 1, under §713.23(1)(6), a 
lienor will only be required to serve one no- 
tice of nonpayment. While beneficial to 
lienors, this could cause trouble for the sure- 
ties and, of course, their indemnitors on 
payment bonds. If a lienor files a notice of 
nonpayment with respect to a $500 bill, is 
subsequently paid the $500 and furnishes 
a waiver of lien, the surety and contractor 
could be misled into believing that the pro- 
ject was trouble-free, when in reality such 
was not the case. Later the same lienor 
could deliver additional materials or serv- 
ices and be owed extensive sums of money. 
However, the lienor would not be required 
to put the surety or contractor on any ad- 
ditional notice until the filing of a lawsuit 
against the bond. This could prevent the 
principal and surety from taking steps be- 
forehand to ensure that this lienor had been 
properly paid. 

Another problem with the amendment is 
an ambiguity created by the words “within 
90 days of the date a payment is due.” 
Within could mean 90 days before the pay- 
ment is due and/or 90 days after the pay- 
ment is due. This language is different from 
that contained in §255.05(2) which requires 
the notice of nonpayment to be served 
“within 90 days after performance of the 


labor or after complete delivery of the ma- 
terials or supplies.” The language in 
§255.05(2) has been specifically held to re- 
quire service after complete delivery of ma- 
terials and not before.? 

Similarly, why key off the term due? 
What if the parties have agreed to extended 
terms of 120 days from delivery before pay- 
ment is due? What if the parties contracted 
for payment from the owner as a strict con- 
dition precedent to payment from the 
contractor to the subcontractor? This am- 


biguity could be eliminated by triggering 
the notice requirements on last furnishing 
of materials, labor, or services by the lienor. 

One excellent and often-repeated sugges- 
tion with regard to the notice requirements 
for construction bonds would be to have 
the provisions of §§255.05 and 713.23 iden- 
tical. In addition to the difference referred 
to above, §255.05 only requires a lienor not 
in privity with the contractor to provide a 
notice of nonpayment. In contrast, 
§713.23(1)(e) requires a lienor, regardless of 
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privity or nonprivity with the contractor, 
to serve a copy of the notice of nonpay- 
ment on both the contractor and the surety. 
A better working alternative would be to 
have the notice of nonpayment under 
§713.23 be the same as the notice of non- 
payment under §255.05. It does not make 
sense to have two separate and different no- 
tice of nonpayment provisions dependent 
solely on whether the project is a public 
works project or private project. The pur- 
pose of payment bonds, whether public or 
private, is to provide security for a lienor 
in lieu of having the real property consti- 
tute the security. The notice provisions 
should be the same. 


No Waivers of Lien in Advance 

Undoubtedly the most important and far 
reaching aspect of the 1988 amendments is 
the legislation affecting §713.20(2). The 
amendment excised the language which al- 
lowed a person, other than a laborer, to 
waive his lien at any time, either before or 
after furnishing services or materials, and 
now proscribes advance waivers. As of Oc- 
tober 1, 1988: 


A right to claim a lien may not be waived in 
advance. A lien may be waived only to the ex- 
tent of labor, services, or materials furnished. 
Any waiver of a right to claim a lien that is 
made in advance is unenforceable. 


Additionally, the statute provides an en- 
tirely new partial release of lien form to be 
utilized which must be thoroughly reviewed 
and understood by clients. 

Under this new §713.20, a lienor will not 
be able to waive lien rights in advance, and 
can only waive a lien to the extent of labor, 
services, or materials furnished as of the 
date of the release, or furnished through a 
certain date. Moreover, a lienor may be 
able to list in the release of lien, excepted 
work or materials, or that part of the prop- 
erty not to be affected by the release. 

Through this statute the legislature has 
recognized the importance of providing lien- 
ors some form of security, other than a con- 
tract cause of action, to ensure that the 
lienor will be paid. On public works pro- 
jects, that security is a §255.05 bond.!! On 
private projects the security will be the real 
property or §§713.23 and 713.24 bonds. 

Many lien claimants would like to have 
the new §713.20 applied retroactively. How- 
ever, it is the authors’ opinion that it should 
not be applied retroactively. In the absence 
of an express legislative declaration that a 
statute is to have retroactive effect, the stat- 
ute will be deemed to operate prospectively 
only, and even a clear legislative expression 
of retroactivity will be ignored by the 
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courts if the statute impairs vested rights, 
creates new obligations, or imposes new pen- 
alties.!2 Section 713.20 does not appear to 
be a remedial or procedural statute, but in- 
stead one involving substantive rights.'3 

One could still argue that the new 
§713.20 should be applied retroactively, be- 
cause the enactment involves important 
issues of public policy. The proponent of 
such an argument could cite Coastal Cais- 
son Drill Co., Inc. v. American Casualty 
Company of Reading, Pennsylvania, 525 
So.2d 886 (Fla. 2d D.C.A. 1988), in which 
the Second District Court of Appeal held 
that a lienor cannot contractually waive its 
right to proceed against a §255.05 public 
construction bond. In that case the court 
stated: “The right to contract is limited by 
public policy, and where a private agree- 
ment contravenes an established interest of 
society or has a tendency to be injurious 
to public welfare, it is void as against pub- 
lic policy.” Jd at 992. However, even if 
legislation in the mechanics’ lien area is a 
legitimate exercise of the “police power,” 
such legislation cannot constitute an impair- 
ment of contracts. !4 

Additionally, it has been held that, when 
an amendment to the mechanics’ lien stat- 
ute alters a vested substantive right, it will 
not be applied retroactively.'> If two par- 
ties have contractually agreed that the 
lienor has waived his mechanics’ lien rights, 
any legislation affecting such a contractual 
arrangement should constitute the impair- 
ment of a substantive contractual right. As 
such, it would violate Art. 1, §10 of the 
Florida Constitution which proscribes leg- 
islative impairments of contracts. 


Criminal Penalties 

In 1987, the legislature adopted 
§713.345, and made it a misdemeanor to 
use the proceeds of any payment received 
on a construction project for any purpose 
other than for paying for services and la- 
bor which were performed on, or materials 
which were furnished for, a construction pro- 
ject before payment. As of October 1, 1988: 


A person, firm, or corporation, or an agent, of- 
ficer or employee thereof, who receives any 
payment on account of improving real property 
must apply such portion of any payment to the 
payment of a/l amounts then due and owing for 
services or labor which were performed on, or 
materials which were furnished for, such im- 
provement prior to receipt of the payment. This 
paragraph does not prevent any person from 
withholding any payment or any part of a pay- 
ment in accordance with the terms of a contract 
services, labor, or materials, or pursuant to a 
bona fide dispute regarding the amount due, if 
any, for such services, labor, or materials. 
[Added language italicized] 
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Under the 1987 amendment, a person or 
entity receiving construction proceeds was 
required to pay all of the proceeds that 
were owed for any work or materials pro- 
vided to the project. The 1987 amendment 
had no specific provision for withholding 
sums if there was dispute over the work or 
materials provided, and further provided 
no clear mechanism whereby the parties 
could contract to withhold any portion of 
the proceeds owed. Strictly construed, the 
“old” §713.345(1)(a) could have resulted in 
a determination that the withholding of 10 
percent retainage, even if permitted by the 
contract, was a violation of that subsection, 
causing the party withholding the funds to 
be subject to criminal prosecution.!¢ 

However, the new amendment allows for 
the withholding of sums if there is a bona 
fide dispute, or if the contract allows for 
such a withholding. As written, §713.345 
allows a party to withhold the entire pay- 
ment, even if only a small part of the pay- 
ment is related to the disputed work. The 
amendment also allows for the withholding 
of any payment, or any part of a payment, 
in accordance with the terms of a contract. 

In order to violate amended §713.345, 
not only must a portion of the proceeds 
be owed, they must also be due. This par- 
ticular change appears to take into consid- 
eration the typical construction contract in 
which payment is not due until a particular 
date after a draw request is submitted. How- 
ever, there will now be an issue as to what 
is a bona fide dispute as well as when sums 
became due. Bona fide has been defined to 
be something of a real, actual or genuine 
nature.!7 

Lastly, the 1988 amendment to §713.345 
has changed the necessary intent required 
to prove a violation of the statute. Prior 
to the 1987 amendments, a prosecutor 
would have been required to prove that the 
misapplication of proceeds was done with 
the intent to defraud, which is a specific 
intent crime. The 1987 amendments did 
away with the requirement of the intent to 
defraud and created a statute silent on the 
type of intent necessary. This was construed 
to be a strict liability crime, as the only 
thing that had to be shown was that the 
proceeds were not distributed for work or 
materials provided to a construction pro- 
ject.'8 The new legislation states: “Any per- 
son who knowingly and intentionally fails 
to comply with the requirements of para- 
graph (a) is guilty of a misdemeanor of the 
first degree.” Consequently, as of October 
1, a prosecutor will be required to prove a 
general intent crime, that the person know- 
ingly and intentionally failed to distribute 
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the proceeds in accordance with 
713.345(1)(a).!9 


Remedies/Deletion of 
Trust Provisions 

In 1987, the Florida Legislature added 
F.S. §713.347, which provided that if any 
person or entity in the construction hierar- 
chy received funds which were earmarked 
for someone else down the chain of privity, 
those funds were to be held in trust. In their 
article on the 1987 amendments to the me- 
chanics’ lien statute, the authors discussed 
some of the possible ramifications of this 
“trust” provision. 

However, as of October 1, 1988, 
§713.347 no longer forms a part of the me- 
chanics’ lien statute. There is nothing in the 
1988 amendments indicating why the 
“trust” provision was repealed. No appel- 
late interpretations are forthcoming as of 
this writing. However, §8 of Ch. 88-397 
of the Sessions Law provides an additional 
alternative remedy for a mechanics lienor. 

Under this new statutory provision, “any 
person providing labor, services, or materi- 
als for improvements to real property may 
file a verified complaint” setting forth the 
existence of a contract as defined in 
§713.01(1), a description of what services 
or materials were provided, the amount of 
the contract price, the amount paid, how 
much remains unpaid, and that this 
amount has remained due and owing after 
30 days from the date that the services or 
materials were accepted. After the filing of 
the complaint, the court shall conduct an 
evidentiary hearing on the complaint, upon 
not less than 15 days written notice. If the 
lienor prevails, he will be entitled to an 
arrangement of remedies, including an 
accounting, a temporary injunction, prejudg- 
ment attachment against the person who 
received the payment, as well as any other 
legal or equitable remedies as may be ap- 
propriate “in accordance with the require- 
ments of the law.” 

This new provision also provides that at- 
tachment would only be available if the 
plaintiff satisfies the requirements of Ch. 
76, and that an injunction may issue sub- 
ject to the bond requirements specified in 
the Rules of Civil Procedure. Accordingly, 
with one unusual exception, this new 
language does not provide any additional 
remedies to a lienor not already provided 
by Florida law. The one exception is that: 
“The remedy specified [in this subsection] 
must be granted without regard to any 
other remedy at law and without regard to 
whether or not irreparable damage has oc- 
curred or will occur.” It is axiomatic that 


in order to obtain a temporary injunction, 
the moving party must show that it has an 
inadequate remedy at law, and that money 
damages would not make the moving party 
whole. Under this new provision, an injunc- 
tion may issue without regard to whether 
money damages would satisfy the plaintiff. 

What is not clear, however, is what type 
of injunction is contemplated. Should the 
plaintiff be entitled to a mandatory injunc- 
tion, requiring the defendant to pay the 
amount owed within a certain amount of 
time, or is a prohibitory injunction envi- 
sioned, which would prevent the defendant 
from disposing of any of the construction 
proceeds without paying the plaintiff in 
full, or otherwise receiving permission of 
the court? Furthermore, if a defendant, sub- 
ject to a mandatory injunction, did not pay 
all money owed to the plaintiff within the 
time specified, could the court hold the de- 
fendant in contempt and impose a term of 
incarceration, essentially resulting in the de- 
fendant being jailed for failing to pay a 
debt? 

The new enactment provides that these 
new “remedies” are not available if there 
is a “bona fide dispute,” or if the plaintiff 
itself has committed a material breach of 
the contract. What is troublesome is the 
language used by the legislature in the 
“exceptions” part of the statute. While most 
construction litigators understand the con- 
cept of “material breach” (Subsection (b)), 
Subsection (a) states that the remedies are 
not available: “To the extent of a bona fide 
dispute regarding any portion of the con- 
tract price.” It is unclear if this language 
means that only the amount of the dispute 
is excepted from the remedies provision, or 
if the mere fact of a minor but bona fide 
dispute exempts the entire larger transac- 
tion from the remedies provision. It is sug- 
gested that the more reasonable application 
of the exceptions provisions would be to 
exempt only that part of the money owed 
which is subject to the bona fide dispute. 
When a court is faced with different figures 
as to the amount of the bona fide dispute, 
injunctive relief would be appropriate only 
as to the undisputed sum, until such time 
as there is an adjudication on the merits. 


Conclusion 

Again, the legislature has made a num- 
ber of changes to the mechanics’ lien 
statute, as well as to statutes dealing with 
construction payment bonds. The most 
important of these legislative enactments 
is that provision which repeals the sec- 
tion that previously allowed for waivers 
of mechanics’ lien rights in advance. 
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Presently, any such advance waivers will be 
unenforceable. 

Additionally, there is a new statute of limi- 
tations for common law payments bonds 
obtained by subcontractors or sub-subcon- 
tractors; and now, any action on these 
types of bonds must be filed within one 
year of the lienor’s last furnishing of labor, 
materials, or services; or if the general con- 
tractor has obtained a payment bond on 
the same project, within one year of the gen- 
eral centractor’s last furnishing. Further, 
§255.05 and §713.23 have been changed to 
require the recording of all construction pay- 
ment bonds; a section dealing with crimi- 
nal penalties has been changed to require 
a knowing and intentional misapplication 
of construction proceeds; the “trust” provi- 
sion enacted by the 1987 Legislature has 
been repealed; and there is a new remedies 
provision contained in Ch. 713 providing 
for the issuance of an injunction without 
the necessity of showing irreparable 
harm.0 
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' From this point forward, reference will be 
made to the Florida Statute affected by the leg- 
islation and not the sessions law number. 

2Section 255.05(1)(a) states in part: “Any 
person entering into a formal contract with the 
state or any county, city, or political subdivi- 
sion thereof, or other public authority, for the 
construction of a public building. . . .” Section 
713.23(1)(a) states in part: “The payment bond 
required to exempt an owner under part I shall 
be furnished by the contractor in at least the 
amount of the original contract price before com- 
mencing the construction of the improvement 
under the direct contract.” Section 713.01(2) de- 
fines a contractor as a person other than a ma- 
terialman or laborer who enters into a contract 
with the owner of real property for improving 
it, while §713.01(4) defines a direct contract as 
being a contract between an owner and any 
other person. Consequently, a subcontractor or 
sub-subcontractor cannot obtain a statutory 
bond, and any bond obtained by a subcontrac- 
tor or sub-subcontractor would be a common 
law bond. Motor City Electric Co. v. Ohio Casu- 
alty Insurance Co., 374 So.2d 1068 (Fla. 3d 
D.C.A. 1979). 

3 See also Allan Electric Co., Inc. v. Power 
Facilities, Inc., 450 So.2d 1145 (Fla. 5th D.C.A. 
1985) (dissenting opinion). However, in Conti- 
nental Casualty Company v. Westinghouse Elec- 
tric Supply Co., 403 F.2d 761, 765 (Sth Cir. 
1968), the court held the applicable limitations 
period to be 20 years because the bond was a 
contract under seal. Section 95.11 no longer con- 
tains the distinction between contracts under 
seal and contracts not under seal. 

4 See Motor City Electric Co. v. Ohio Casu- 
alty Insurance Co., 374 So.2d 1068, 1069 (Fla. 
3d D.C.A. 1979) and Florida Keys Community 
College v. Insurance Company of North Amer- 
ica, 456 So.2d 1250, 1251 (Fla. 3d D.C.A. 1984). 
Similarly, a bond on a private project providing 
more than required by §713.23 may be deemed 
a “common law” bond. Motor City Electric, 324 
So.2d at 1070; Standard Heating Service, Inc. 
v. Guymann Construction, Inc., 459 So.2d 1103, 
1105 (Fla. 2d D.C.A. 1984). However, 
§713.23(1)(a) provides that “any form of bond 
given by a contractor conditioned to pay for 
labor, services, and material . . . shall be deemed 
to include the condition of this subsection.” It 
would seem, though, that a bond in less than 
the amount of the original direct contract would 
not qualify as a §713.23 bond and would be 
deemed to be a common law bond. 

5 Florida Keys, 456 So.2d at 1252. 

6 See Allan Electric Company, Inc. v. 
Power Facilities, Inc., 450 So.2d 1145 (Fla. 5th 
D.C.A. 1984) (dissenting opinion). 

7 An owner must ensure that a notice of com- 
mencement complying with §713.13 is recorded. 
Design Aluminum, Inc. v. DeSanti, 521 So.2d 
285 (Fla. 2d D.C.A. 1988). Section 713.23(3)(b), 
removed by the 1988 amendments, placed the 
burden of recording on the surety. 

8 The authors criticized the 1987 amend- 
ment dealing with §713.23(1)(e) because of its 
ambiguity and difficulty as to when the notice 
of nonpayment was to be served. Weiss and 
Foley, The 1987 Amendments to the Mechan- 
ics’ Lien Statute, 62 Fra. B.J. 21 (March 1988). 

9 Harvesters Group, Inc. v. Westinghouse 
Electric Corp., 527 So.2d 257 (Fla. 3d D.C.A. 
1988). 

10 A partial release of lien may be in substan- 
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tially the following form: 
PARTIAL RELEASE OF LIEN 

The undersigned lienor, in consideration of 
value received, hereby releases its lien and right 
to claim a lien to the extent of $..., or for labor, 
services, or materials furnished through ... (in- 
sert date) ..., except ... (list exceptions) ... to the 
following property: 

(description of property) 
(Lienor) 


By. 


'! The importance the security a payment 
bond provides on a public works project was 
recognized in Coastal Caisson Drill Co., Inc. 
v. American Casualty Company of Reading, 
525 So.2d 886 (Fla. 2d D.C.A. 1988), in which 
the court held that a lienor cannot contractu- 
ally waive, prior to beginning work on the pro- 
ject, his rights to proceed against a §255.05 
bond. 

'2 Anderson v. Anderson, 468 So.2d 528, 530 
(Fla. 3d D.C.A. 1985). 

'3 A remedial statue is one which confers or 
changes a remedy; a remedy is the means in en- 
forcing a right or in redressing an injury. Reme- 
dial statutes or statutes relating to remedies or 
modes of procedure, which do not create new 
or take away vested rights, but only operate in 
furtherance of the remedy or confirmation of 
rights already existing, do not come within the 
legal conception of a retrospective law. St. 
Johns Village I, Ltd. v. Dept. of State, Div. of 
Corporations, 497 So.2d 990, 993 (Fla. 5th 
D.C.A. 1986). 

'4 Springer v. Colburn, 162 So.2d 513, 514 
(Fla. 1964). 

'S Oryal v. Clemons, 394 So.2d 155, 158 (Fla. 
4th D.C.A. 1981). 

'6 It is not likely that a state attorney would 
prosecute such an action though. 

'7 Bystrom v. Union Land Investments, Inc., 
417 So.2d 585, 586 (Fla. 3d D.C.A. 1985). Con- 
sequently, whether the dispute is real or not will 
be a factual determination for the judge or jury. 

18 See Weiss and Foley, The 1987 Amend- 
ments to the Mechanics’ Lien Statute, 62 Fa. 
B. J. 21 (March 1988). 

'9 For a discussion of the differences between 
specific intent and general intent crimes, see 
Linehan v. State, 442 So.2d 244 (Fla. 2d D.C.A. 
1983). 
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Future Advance 
Financing Florida 


sent debt but also loans to be 


i he incorporation of capacity in a 
mortgage to secure not only pre- 


Future advance 
loans are relatively 
easy to document 
and more 
economical than 
originating new 
mortgages 


by Edwin L. Ford 


made in the future is a useful tool 
in commercial financing. Future advance 
loans made in reliance upon that capacity 
are relatively easy to document and some- 
what more economical than originating 
new mortgages. 

Future advance mortgages, sometimes re- 
ferred to as “blanket” mortgages,' “drag- 
net” mortgages,” or “openend” mortgages,? 
contain “the single binding promise of the 
mortgagor made at the outset of the trans- 
action to repay all advances within the 
scope of the agreement which are actually 
made then and at a later time.™ In other 
words, a future advance mortgage is given 
to secure loans which “the mortgagee has 
not yet made and may never make. . . .”> 

This article traces the relatively short his- 
tory of future advance financing in Florida 
and analyzes the requirements of Florida’s 
future advance statute as interpreted by Flor- 
ida courts. 


Prestatute Case Law 
The use of future advance mortgages in 


~ Florida, prior to the-enactment of legisla- 


tion expressly authorizing them, is evident 
from reported decisions dating back as far 
as 1926. The earliest reported decisions ad- 
vance the fundamental concept that a 
mortgage can only secure the debts for 
which it was given.® Simply put, the rule 


is that “[T]Jhe lien of a mortgage being lim- 
ited to the debt secured, a mortgagee 
seeking the foreclosure of a mortgage can 
have only such debts established as are 
within the terms of the mortgage.” 

This restrictive view of the use of mort- 
gages was followed literally in some of the 
early cases. For example, in Durrance v. 
First National Bank & Trust Company in 
Orlando, 156 So. 526 (Fla. 1934), a mort- 
gage was given to secure a note bearing 
interest at the rate of eight percent per an- 
num. The note was subsequently renewed 
and extended at an interest rate of 10 per- 
cent. The lower court allowed foreclosure 
of the mortgage based upon the mortga- 
gor’s failure to pay the renewal note, but 
the Florida Supreme Court reversed on the 
grounds that the mortgage did not allow 
for “the extension of its lien to any greater 
or different indebtedness” than that evi- 
denced by the original note. The court 
indicated that foreclosure based upon the 
failure to pay the renewal note with its 
higher rate of interest was improper be- 
cause the mortgage was given only as 
security for the original note. 

The Durrance decision is sometimes 
cited as being applicable to future advance 
loans. It is not. The renewal or extension 
of debt created simultaneously with the sub- 
ject mortgage is not in the nature of a 
future advance loan but is merely a con- 
tinuation of the loan for which the mort- 
gage was originally given. 
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The Newman and Durrance decisions 
did not mean, however, that only existing 
debt was capable of being secured. Draw- 
ing on case law from other jurisdictions 
within the United States as well as abroad, 
the Florida Supreme Court affirmed the 
right of individuals to contract for the pre- 
sent securitization of future debt. In Bul- 
lard v. Fender, 192 So. 167 (Fla. 1939), the 
court opined that “[tJhat a mortgage may 
be given to secure future loans has the sup- 
port of eminent authority.”? Absent a stat- 
ute governing future advance financing, 
however, it was left to the courts to define 
future advance loans and to determine the 
bounds within which they could be made 
and enforced. 

The Newman case began the process of 
establishing parameters governing future ad- 
vance loans. In Newman, the subject mort- 
gage contained a provision clearly 
evidencing the parties’ intention that 
subsequent loans would also be secured if 
made “for labor and materials reasonably 
used . . . on the said grove during the exis- 
tence of this mortgage.”! The mortgagee 
later assigned the mortgage to the appel- 
lant who sought foreclosure. 

Citing conflicting evidence as to whether 
subsequent advances were made by the 
appellant/ mortgagee before or after the as- 
signment, the Florida Supreme Court af- 
firmed the lower court’s dismissal of the 
suit. The court noted that there was “no 
sufficient proof that the advances . . . were 
made by appellant in reliance upon the se- 
curity of the mortgage. . . .”!! 

The Newman decision addressed the 
most fundamental aspect of future advance 
financing—the intentions of the parties. In 
addition to expressing an intention that the 
mortgage be capable of securing future 
debt, the parties must also intend that a 
subsequent loan be a future advance loan, 
i.e., that it be made “in reliance upon the 
security of the mortgage.” Thus, in New- 
man the subsequent acquisition of a future 
advance mortgage was held insufficient to 
convert a prior unsecured loan into a se- 
cured one. 

Further guidance on the use of future ad- 
vance mortgages was supplied in the case 
of McEwen v. Growers’ Loan & Guaranty 
Company, 139 So. 805 (Fla. 1932). In 
McEwen, the subject mortgage secured not 
only a loan made simultaneously with the 
mortgage but also “further loans and ad- 
vances” as long as they did not exceed 
$25,000. '2 In ruling upon whether a subse- 
quent note was also secured by the mort- 
gage, the court addressed the collateral 
issue of whether a mortgage must recite the 


amount of future advance loans which may 
be secured and decided that the amount 
need not be stated if determinable upon 
“proper inquiry.”!3 

Several other pre-statute aspects of fu- 
ture advance financing are discernible from 
the reported decisions. In Bullard, the Flor- 
ida Supreme Court cited with approval sev- 
eral foreign jurisdictional cases and treatises 
for the proposition that if a recorded mort- 
gage recites the purpose for which it is 
given, its recordation constitutes construc- 
tive notice to subsequent lienors and has 
priority over subsequently recorded encum- 
brances. The foregoing was held to be true 
“whether the mortgagee be bound to make 
the advances or not... .”!4 Finally, Bullard 
reiterated the rule enunciated in McEwen 
that the mortgage need not specify the ex- 
act amount of future advances which could 
be secured. 

The foregoing cases constitute a small 
body of law on the subject of future ad- 
vance financing in Florida prior to the en- 
actment of legislation on the subject. They 
offer but a brief glimpse of the extent to 
which future advance loans were used in 
commerce in Florida and tell us quite little 
about how those loans were structured and 
enforced. Not until the codification of this 
aspect of commercial financing and sub- 
sequent judicial interpretations of the stat- 
ute were the rules governing future advance 
financing clarified. 


Derivation of the Statute 

As is often the case with new legislation, 
Florida’s first future advance statute drew 
upon prior common law decisions and lo- 
cal practices while attempting to eliminate 
some of the uncertainty which had arisen 
in the absence of legislative guidance. 

Florida’s first future advance statute was 
enacted in 1941 as F.S.A. §697.04.!5 The 
original statute has been amended six times 
since 1941 but the fundamental concept of 
future advance financing has remained 
intact.!6 

The original statute, F.S.A. §697.04 
(1941), applied only to agricultural loans, 
which is not surprising since several of the 
early cases dealt with the financing of cit- 
rus groves. In light of the Bullard decision, 
which debated whether optional loans on 
the part of the lender could qualify as fu- 
ture advance loans, the statute expressly pro- 
vided that it covered advances “whether 
obligatory or otherwise.”!” The initial win- 
dow period during which future advance 
loans could be made. was “six years from 
the date of such mortgage.”!® Finally, the 
statute limited the amount of future financ- 
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ing to “a maximum principal amount 
which must be specified in such mort- 
gage,”!9 thus abrogating the previous hold- 
ings in-McEwen and Bullard. 

In 1953, §1 of the statute was revised to 
include “loans of any other character,”2° 
thus expanding the scope of the statute be- 
yond only agricultural loans. The 1953 re- 
vision also expanded the window period to 
10 years2!; the 1961 amendment further ex- 
panded the window period to its present 
20-year term.22 

In 1963 the legislature added the words 
“whether such advances are obligatory or 
to be made at the option of the lender, or 
otherwise”? and clarified the scope of the 
statute somewhat by adding the phrase 
“loans of any other type or character.”24 

The next revision of the statute occurred 
in 1970 when all references to livestock, ag- 
ricultural and horticultural loans were elimi- 
nated as well as all references to mortgages 
on personal property. 

Finally, in 1983, major revisions to the 
statute were enacted by the legislature 
which provided for limiting future advance 
capacity by filing a notice of limitation and 
by permitting construction loan advances 
to be secured. 


Post-Statute Decisions 

Since 1941 fewer than two dozen Flor- 
ida cases have been reported interpreting 
the use of future advance mortgages and 
F.S.A. §697.04. Several of the reported 
cases do little more than reiterate the right 
to use future advance mortgages and cast 
scant light on the technical aspects of the 
statute. A few cases analyze the specific com- 
ponents of the statute but, as of this writ- 
ing, many provisions of the statute have 
not yet undergone judicial scrutiny and 
thus constitute uncharted waters for the 
practitioner. 


The Intentions of the Parties 

The phrase “when so expressed therein” 
was added to the statute by the 1963 amend- 
ment. Since then it has received consider- 
able judicial attention. 

The requirement that a mortgage contain 

an expression that it could secure future ad- 
vances was first seen in Newman. There, 
the mortgage contained the following reci- 
tation: 
[T]he said mortgagors here express this mort- 
gage to be for the further purpose of securing 
the payment to the said mortgagee of all money 
expended by it for labor and materials reason- 
ably used and employed by it on the said grove 
during the existence of this mortgage.» 

This type of expression of intent, describ- 
ing the type of future loans which could 
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be secured without regard to the amount 
of the loans, was sufficient, before enact- 
ment of the 1963 amendment to the stat- 
ute, to permit the mortgage to secure 
future debt. As previously noted, the 
McEwen case expressly ruled that the mort- 
gage “need not contain a definite statement 
of the amount . . .”6 as long as the type 
of loan sought to be covered was reason- 
ably described and could be ascertained 
upon proper inquiry. Furthermore, parol 
evidence was admissable to demonstrate 
that the parties intended to secure future 
advances.?’ 

The first post-statute case which specifi- 
cally addressed this new provision of the 
statute was Industrial Supply Corporation 
v. Bricker, 306 So.2d 133 (Fla. DCA 2d 
1975). In Industrial Supply, a materialman 
claimed priority over a prior construction 
Uloan mortgage “to the extent that monies 
were not actually disbursed prior to the fil- 
ing of the notice of commencement.”8 Ad- 
dressing the statutory requirement that the 
mortgage contain an expression of the par- 
ties’ intention that it be capable of securing 
future advances, the court stated 
Appellants argue that . . . in order to be valid 


as a mortgage to secure future advances the in- 
strument must now expressly say so on its face. 


We agree. . . . By amending the statute in this 
manner, the legislature clearly manifested an in- 
tent that the mortgage itself make some refer- 
ence which would indicate to the public upon 
recording that it was intended to secure future 
advances.”9 


In light of the Industrial Supply decision, 
the question then became whether the re- 
quired expression of intention was different 
from the common law expression found ac- 
ceptable in Newman. In Snead Construc- 
tion Corporation v. First Federal Savings 
& Loan Association of Orlando, 342 So.2d 
517 (Fla. DCA Ist 1977), the court noted 
the addition of the words “and when so ex- 
pressed therein” but opined that “we decline 
to attribute to the 1963 Legislature any pur- 
pose to require that such mortgages ‘ex- 
press’ more particularly than before their 
purpose to secure ‘future advances.’ The stat- 
ute is satisfied if the common law would 
have been. . . .”° In so holding, the court 
harkened back to the common law rule 
enunciated in Newman and McEwen that 
the intention of the parties would control 
but required no specific form of compliance 
with the statute. 

The question of the parties’ intentions is 
not fully settled, however, when the mort- 
gage recites that future advances may also 
be secured. A second question of intention 
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arises with regard to whether a subsequent 
loan was intended to come within the fu- 
ture advance capacity already established. 
This second question of intention arose in 
the case of Cabot, Cabot & Forbes Land 
Trust v. First National Bank of Fort Wal- 
ton Beach, 369 So.2d 89 (Fla. DCA Ist 
1979). 

In Cabot, the subject mortgage unques- 
tionably evidenced an intention that future 
loans would also be secured. The mortga- 
gee then made two subsequent loans to the 
borrower but neither of the notes made any 
reference to the prior mortgage. In foreclo- 
sure, the mortgagor argued that since the 
two subsequent notes did not reference the 
mortgage they could not be considered fu- 
ture advance loans. The court disagreed, cit- 
ing the testimony of the president of the 
mortgagee that he relied upon the capacity 
of the mortgage to secure the additional 
loans and held that 


The above-mentioned statute governing open- 
end mortgages (Sec. 697.04, Fla. Stat.) contains 
no requirement that subsequent notes make ref- 
erence to the security of the mortgage. The 
intention of the parties is the key factor to be 
considered in determining whether or not sub- 
sequent notes are secured by an open-end 
mortgage.?! 
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Thus, the court in Cabot continued the 
reasoning of the prior decisions which 
sought to enforce the intentions of the par- 
ties over the form of the instruments 
themselves. 


Obligatory vs. 
Optional Advances 

The issue of whether future advances 
must be obligatory on the part of the mort- 
gagee in order to be secured by the mort- 
gage was first addressed in the Bullard 
decision. In Bullard, the Florida Supreme 
Court stated the common law rule that “{I]f 
the advances were actually made within the 
scope of the mortgage, the fact that they 
were originally optional or obligatory 
would be wholly immaterial between the 
parties themselves.”32 Furthermore, the 
court held that the nature of the advances 
was immaterial when establishing priorities 
among purchasers or other creditors.*3 

However, even as late as 1960, the issue 
had not been fully settled. In Simpson v. 
Simpson, 123 So.2d 289 (Fla. DCA 2d 
1960), the court noted that “[Tjhe cases are 
not harmonious, however, on the issues in- 
volving the necessity that the advances be 
obligatory. . . .”4 

The 196! amendment to the statute at- 
tempted to resolve this issue by adding the 
words “but also such future advances, 
whether obligatory or otherwise.” In 1963, 
the words “whether obligatory or other- 
wise” were changed to “whether obligatory 
or optional.” Despite the seemingly clear 
language of the statute, the courts have had 
to address this issue on several occasions. 

The first reported case interpreting the 
1961 and 1963 amendments to the statute 
was Silver Waters Corporation v. Murphy, 
177 So.2d 897 (Fla. DCA 2d 1965). In Sil- 
ver Waters, Murphy, a junior mortgagee, 
argued that his mortgage was superior to 
a prior construction loan mortgage except 
for amounts actually disbursed under the 
first mortgage as of the date when the first 
mortgagee was notified of the Murphy mort- 
gage. The trial court found this argument 
to be meritorious. 

On appeal, the Murphy mortgage was 
held to be inferior to all amounts advanced 
under the first mortgage regardless of 
whether they were advanced prior or sub- 
sequent to the Murphy mortgage. The 
court, noting both the common law deci- 
sions and the legislative amendments of 
1961 and 1963, held that 


[T]he wording of the Florida Statute providing 
that advances qualifying thereunder “whether. 
obligatory or otherwise” are within its protec- 
tion precludes the drawing in Florida of any dis- 


tinction between advances which are obligatory 
or optional. This is further substantiated by the 
fact that the legislature in 1963 amended the stat- 
ute, obviously in an attempt to.exclude anysuch 
questions, changing the words “whether obligar 
tory or otherwise” to read “whether obligatory 
optional.”?5 

The Silver Waters decision has been cited 
in subsequent cases as having settled once 
and for all the issue of whether optional 
advances fall within the protection of the 
statute. 


Priorities 

The ability to make future advance loans 
would be of questionable value were they 
not entitled to priority over liens and en- 
cumbrances arising subsequent to the rec- 
ordation of the mortgage. Both the statute 
and the cases confirm that the priority of 
future advance loans is established at the 
time of recordation of the mortgage. 

When originally enacted, the statute 
provided that the lien of a future advance 
mortgage “as to third persons without ac- 
tual notice thereof, shall be valid as to all 
such indebtedness and future advances 
from the time the mortgage or other instru- 
ment is filed for record as provided by 
law.”36 The: wording of the statute has re- 
mained unchanged to the present day. 

Nevertheless, the courts have had to ad- 
dress the priority issue on several occasions 
since the enactment of the statute. In 
Simpson, the mortgage arose prior to the 
subject property becoming homestead’ but 
no funding occurred until after the prop- 
erty became homestead. The mortgagor con- 
tended that the lien of the mortgage did 
not arise until the loan was actually funded, 
i.e., after the subject had acquired its home- 
stead status. The court rejected this argu- 
ment and held that “a mortgage for future 
advances becomes an effective lien from the 
time of its execution and recordation rather 
than from the time when each advance is 
made. . . .”37 The same result was achieved 
in Bond-Howell v. First National Bank of 
Eau Gallie, 200 So.2d 555 (Fla. DCA 4th 
1967), in the context of a judgment re- 
corded subsequent to the recordation of a 
future advance mortgage*® and in United 
States v. American National Bank of 
Jacksonville, 255 F. 2d 504 (Sth Cir. 1958), 
in the context of a federal government tax 
lien. Today, there can be little doubt that 
the lien of a future advance mortgage arises 
at the time of the recordation of the 
instrument. 


Limitations on Future Advances 
As previously noted, some of the early 
cases defined either the types or amounts 
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of future advances which could be secured. 
In Newman only advances for labor and 
materials used on a citrus grove were per- 
mitted. In McEwen, Bullard and Boyette, 
monetary limits were imposed. In Indus- 
trial Supply and Silver Waters construction 
advances were at issue. These cases in- 
volved mortgages which inherently limited 
either the type or amount of future loans 
which could be secured. 

In several subsequent cases, the issue has 
arisen as to whether the subject loans fell 
within the parameters established in the 
mortgage instrument in order to be consid- 
ered future advance loans. In United States 
v. American National Bank of Jackson- 
ville, 255 F. 2d 504 (Sth Cir. 1958), a hus- 
band and wife gave a mortgage on their 
residence to secure not only debt created 
simultaneously but also “all sums of money 
which may now be due or may hereafter 
become due to the Mortgagee from the 
Mortgagors.”9 Prior to execution of the 
mortgage the husband had also become an 
endorser on several notes given by his part- 
nership to the same lender. 

The question presented in American’ Na- 
tional Bank was whether the partnership 
debts were also secured by the mortgage 
given by the husband and wife. The court 
held that they were not since the partner- 
ship debts were not “due to the mortgagee 
from the mortgagors.“? Thus, the estab- 
lishment of two individuals as the “mortga- 
gor” acted as a limitation on the types of 
loans which could be drawn into the mort- 
gage as future advance loans. 

One recent and interesting case, United 

States v. First National Bank of Crestview, 
513 So.2d 179 (Fla. DCA Ist 1987), is il- 
lustrative of a restrictive judicial interpreta- 
tion of a future advance clause. The subject 
mortgage contained the following 
provision: 
Mortgagee [bank] agrees to limit future ad- 
vances under the security instrument to those 
necessary for the protection of the security or 
title thereto, such as advances for real estate 
taxes, property insurance premiums, reasonable 
attorney’s fees and essential repairs. No future 
advances, except for those as specified in the 
preceding sentence, will be made without the 
prior written consent of the [appellant].*! 

Subsequent to the mortgage, the lender 
advanced funds, without the prior written 
consent of the appellant/ mortgagor, in set- 
tlement of a civil action against the mort- 
gagor. The lender’s theory was that since 
the civil action posed a threat of monetary 
damages as well as the possibility of crimi- 
nal liability it could, therefore, affect the 
mortgagor’s ability to continue his farming 
operations which in turn could adversely 
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affect the mortgagee’s ability to repay the 
loan. The monies advanced were, in the 
lender’s opinion, necessary for the protec- 
tion of the security. While the trial court 
agreed with this logic, the appellate court 
did not. The funds advanced to settle the 
civil action were held not to come within 
the bounds of the future advance clause con- 
tained in the mortgage. 


Practical Advice 

While the cases discussed in this article 
fall far short of answering all of the ques- 
tions which a real estate or financial 
institutions lawyer might have about future 
advance financing, they are, nevertheless, 
instructive on some of the issues. With re- 
gard to the unresolved issues, the following 
suggestions may be helpful in your law 
practice. 

Since much of the law of future advance 
mortgages has been concerned with discov- 
ering and implementing the parties’ inten- 
tions, care should be taken when drafting 
future advance mortgages and when fund- 
ing thereunder to ensure that those inten- 
tions are evident. The mortgage instrument 
should clearly announce that it is capable 
of securing loans not yet made and which 
may never be made. A simple recitation 
that future advance loans will also be se- 
cured will generally suffice. If no limitations 
are to be placed on the type of loans which 
will come within the protection of the 
mortgage, the following phrase can be 
used: 


This mortgage will also secure all other indebt- 
edness of Mortgagor to Mortgagee, however 
and wherever incurred or evidenced, whether pri- 
mary, secondary, direct, indirect, absolute, con- 
tingent, sole, joint or several, due or to become 
due, whether contracted for or acquired now 
or in the future, whether arising in the ordinary 
course of business or otherwise. 


If limitations apply, it is incumbent upon 
the draftsman to specify the types of loans 
which are anticipated. In all cases the stat- 
ute requires that the maximum amount of 
future advances which may be secured 
must be stated in the instrument.42 How- 
ever, the sky is the limit since neither the 
statute nor the cases impose any restriction 
on the amount. 

The only adverse consequence of incor- 
porating future advance capacity in a 
mortgage is that a potential junior encum- 
brancer may be deterred from lending upon 
the same security due to the existence of 
the future advance capacity. This is easily 
rectified, however, by following the simple 
procedure for limiting future advances as 
outlined in F.S.A. §697.04(1)(b). 


When advancing against a mortgage in 
which the future advance capacity has al- 
ready been established, the new note should 
contain some indication that the parties are 
availing themselves of that capacity. The 
Cabot decision aside, the better practice is 
to indicate that the note is a “future ad- 
vance note” and to identify the mortgage 
pursuant to which it is being funded. 

One precautionary device, while not re- 
quired by either the statute or the cases, is 
to record a “receipt of future advance” in- 
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On occasion this writer has seen 
mortgage modification agreements which 
purport to establish or increase future ad- 
vance capacity of a mortgage after it has 
been recorded. While there are no reported 
decisions addressing this procedure, the prac- 
tice is questionable at best. The 1963 amend- 
ment to the statute added the words “when 
so expressed therein,” and one might argue 
that that phrase not only clarified the ne- 
cessity of expressing an intention to secure 
future advances but also limited the time 
at which the capacity could be established, 
namely the time of recordation. The proce- 
dure of increasing the future advance ca- 
pacity of a recorded mortgage is subject to 
being ruled invalid. If one chooses to em- 
ploy this procedure, a title search should 
be made to determine whether any junior 
encumbrancers will be affected, because jun- 
ior encumbrancers would be adversely af- 
fected by such a modification. In all cases 
of future advance financing, the practitio- 
ner should remember to increase the 
amount of title insurance coverage to re- 
flect the future advance. 

Finally, the ability to secure additional 
loans with a future advance mortgage ap- 
pears to be limited to loans made to the 
original mortgagor or to a successor in in- 
terest.43 There is no authority to secure 
loans to a different party other than the 
mortgagor. 

Until such time as Florida’s future ad- 
vance statute is further interpreted by our 
courts, the practicing attorney will neces- 
sarily operate somewhat in the dark. All 
of our questions have not been answered.0 


' Boyette v. Carden, 347 So.2d at 761 (Fla. 
Ist D.C.A. 1977), citing, 59 C.J.S. “Mortgages,” 
§165 (1949). 

2 Id. 

3Cabot, Cabot & Forbes Land Trust v. 
First National Bank of Fort Walton Beach, 
Fort Walton Beach, Florida, 369 So.2d at 90 


(Fla. Ist D.C.A. 1979). 


4 Industrial Supply Corporation v. Bricker, 
306 So.2d at 135 (Fla. 2d D.C.A. 1975). 


5Snead Construction Corporation v. First 
Federal Savings & Loan Association of 
Orlando, 342 So.2d at 519 (Fla. Ist D.C.A. 
1977). 


6“A mortgage cannot be enforced on any 
other basis than that on which it was given.” 
Walter J. Dolan Properties v. Vonnegut, 184 
So. at 762 (Fla. 1938). 

7Newman v. Greene, 109 So. at 583 (Fla. 
1926). 

8 156 So.2d at 527. 

9“It is now well settled that mortgages given 
in good faith to secure future advances, either 
in addition to or without a present indebtedness 
are valid and binding between the parties. . . . 
If the advances were actually made within the 
scope of the mortgage, the fact that they were 
originally optional or obligatory would be 
wholly immaterial between the parties them- 
selves.” Bullard v. Fender, 192 So. at 171 (Fla. 
1939), quoting, PomerRoy’s Equity Juris- 
PRUDENCE, 3d ed., §1197. 

10 109 So. at 582. 

'! Td. at 583 [emphasis added]. 

12 139 So. at 806. 

'3“The rule which obtains in the absence of 
statute upon the subject is that a mortgage se- 
curing future advances need not contain a defi- 
nite statement of the amount, if described with 
reasonable certainty and within limitations so 
that they may be ascertained by the exercise of 
ordinary diligence on proper inquiry.” Jd. at 
811. 

14 192 So. at 172. 

'S Laws 1941, c. 28046. 

16 Laws 1953, c. 28116; Laws 1961, c. 61-135; 
Laws 1963, c. 63-212; Laws 1970, c. 70-34; Laws 
1983, c. 83-267; and Laws 1983, c. 83-311. 

7 Laws 1941, c. 20846. 

18 Td. 

19 Jd. 

20 Laws 1953, c. 28116. 

21 Id. 

22 Laws 1961, c. 61-135. 

3 Laws 1963, c. 63-212. 

24 Td. 

25 109 So. at 582. 

26 139 So. at 811. 

27 Id. See also Clark v. Howard, 192 So.2d 
302 (Fla. 3d D.C.A. 1966). 

8 306 So.2d at 135. 


29 Id. at 137. 

30 342 So.2d at 520 [emphasis added]. 

31 369 So.2d at 90. 

32 192 So. at 171, quoting Pomeroy's Equity 
JuRISPRUDENCE, 3d Ed., §1197. 

33 Jd. at 172, citing Jones on Mortcaces, 8th 
Ed., vol. 1, §457. 

34 123 So.2d at 291. 

35 177 So.2d at 901. 

36 Laws 1941, c. 20846. 

37 123 So.2d at 294. 

38 See also Lewis v. Kelly, 75 So.2d 761 (Fla. 
1954). 

39 255 F.2d at 505. 

40 Td. at 508. 

41513 So.2d at 180. 

42 The rule is different for future advance 
loans secured by personalty. See Mason v. 
Avdoyan, 299 So. 2d 603 (Fla. 4th D.C.A. 
1974). 

43 See Uransky v. First Federal Savings & 
Loan Association of Fort Myers, 684 F. 2d 750 
(11th Cir. 1982). 
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lorida is experiencing growth and 

expansion in many areas of busi- 

ness and commerce. This trend 

includes the emergence of a di- 
verse horse industry. As business people, 
horsemen and women have discovered Flor- 
ida is a good place to train and compete 
during the long winter months. 

Investment and participation in the horse 
world carries with it an aura of excitement, 
glamour and sophistication. However, be- 
yond the glow of the winner’s circle is a 
complicated set of statutes and regulations 
governing the tax treatment of investment 
in horse-related activities. The goal of this 
article will be to examine the characteris- 
tics of activities that relate to the breeding, 
training, showing, or racing of horses that 
give the luster of a profit-seeking venture, 
and thus allow deductions for losses. 

Section 183(c) of the Code negatively de- 
fines an activity not engaged in for profit 
as an activity other than one for which a 
deduction is allowed under §162 (deduc- 
tions for a trade or business) or paragraph 
(1) or (2) of §212 (deductions incurred for 
the production or collection of income). 


Presumption of Profit 

While the statutory definition of an ac- 
tivity not engaged in for profit provides 
little guidance, the statute does offer some 
relief through the creation of a presump- 
tion of a profit motive in §183(d). This 
section provides that when an activity “con- 
sists in major part of the breeding, training, 
showing, or racing of horses,” the activity 
shall be presumed to be engaged in for 
profit if the gross income derived from the 
activity for two or more of the taxable 
years in the period of seven consecutive tax- 
able years ending with the current year 
exceeds the deductions attributable to the 
activity.! For purposes of determining 
whether an activity qualifies under this rule, 
the deductions allowable with respect to the 
activity are determined without regard to 
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whether the activity is engaged in for profit. 
The presumption applies only to the cur- 
rent taxable year. 

Further relief is granted by §183(e), 
which allows a taxpayer to postpone the 
determination of whether the subsection (d) 
presumption applies to an activity until the 
sixth taxable year following the taxable 
year in which the taxpayer engages in the 
activity. Additionally, if the election is filed 
under this subsection, a successful satisfac- 
tion of the requirements for activating the 
presumption causes the presumption to ap- 
ply to each taxable year in the seven- 
taxable year period beginning with the tax- 
able year in which the taxpayer first 
engages in the activity.2 Obviously, this com- 
pares very favorably to the application of 
the presumption without the election, when 
the burden of proof is shifted only for the 
current taxable year. The statute gives the 
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secretary discretion to determine the time, 
manner, terms and conditions under which 
the election may be made. Temporary Treas- 
ury Regulation §12.9 (promulgated in 1974 
and never finalized) sets forth the require- 
ments for making the election. 

The §183(d) presumption, of course, 
serves only to shift the burden of proof of 
the for-profit status of an activity from the 
taxpayer to the secretary. For this reason, 
and for purposes of taxpayers who may not 
qualify under the presumption, it is neces- 
sary to determine the factual qualifications 
for a profit-seeking activity. Importantly, 
the failure to meet the guidelines of the 
§183(d) presumption will not result in any 
inference that the activity was not engaged 
in for profit. 


The Objective of Making a Profit 

The central question addressed by the 
regulations is whether the taxpayer entered 
into or continued the activity with the ob- 
jective of making a profit. The test is 
whether the activity was entered into “with 
the actual and honest objective of making 
a profit.“ This intention on behalf of the 
taxpayer is a question of fact and is deter- 
mined by “taking into account all the facts 
and circumstances of the case.”> Because 
the Service and the courts look to objective 
indications of intent in making this deter- 
mination rather than to the taxpayer’s mere 
statement thereof, it is important for the 
taxpayer trying to establish a profit motive 
to create an objective trail evidencing his 
intent. 

The regulations set forth nine “relevant 
factors” in determining whether an activity 
is engaged in for profit. While the proper 
facts under any one of these factors does 
not by itself indicate that the taxpayer pos- 
sessed the requisite intent, the courts tend 
to weigh the presence or absence of the fac- 
tors against one another in making the 
determination. A comparison of these fac- 
tors with the facts of a number of cases 
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provides some guidance in establishing ob- 
jective indicia of the proper intent. 

1. Manner in which the taxpayer carries 
on the activity.” It is important that the tax- 
payer carry on the activity in a businesslike 
manner which is similar to profitable ac- 
tivities of a like nature; maintain complete 
and accurate books and records; and make 
changes to improve profitability when nec- 
essary. In virtually every case surveyed, 
when the taxpayer was successful in prov- 
ing a profit motive, detailed books and 
accounts of the activity were maintained.® 
Most taxpayers had also taken positive 
steps to improve profitability at some point 
after showing losses, particularly when ad- 
ditional knowledge or techniques became 
available.? Advertising and the showing of 
horses was also emphasized, the more sub- 
stantial and varied the better.!° 

In cases in which the taxpayers were un- 
successful, on the other hand, there were 
scant or insufficiently formalized records, 
or inadequate financial or business knowl- 
edge on the part of the taxpayer.!! In other 
cases, it was pointed out that from a study 
of the particular taxpayer’s records one 
could see that expenses would always ex- 
ceed gross income.!2 Other taxpayers were 
criticized for not having records which in- 
dicated a plan for improving the profitabil- 
ity of the operation, or having a plan which 


only emphasized keeping expenses down to 
minimize losses. !3 

2. The expertise of the taxpayer or his 
advisors.'* This factor emphasizes prepara- 
tion for the activity by study of the busi- 
ness, economic, and scientific practices or 
consultation with experts, and a carrying 
on of the activity in accordance with such 
expertise. When such expertise or advice is 
not utilized, a lack of a profit motive is gen- 
erally indicated. Successful taxpayers 
generally consulted with experts in the ap- 
plicable area of horse breeding, racing, or 
showing or with owners or operators of simi- 
lar successful ventures and followed the 
advice thus obtained.!5 Hiring experts in 
the operation of the business or the han- 
dling and training of the horses was also 
seen as evidence with this factor.!© Unsuc- 
cessful taxpayers often failed to obtain 
expert advice, failed to follow the advice 
obtained, or were not able to evidence 
claims of obtaining such advice to the sat- 
isfaction of the court.!7 

3. The time and effort expended by the 
taxpayer in carrying on the activity.'8 Tax- 
payers who were seen as evidencing a 
greater intention to derive a profit gener- 
ally spent a great deal of their personal time 
and effort in an activity.!9 This factor is 
probably more significant as a negative, 
however, because little time and effort 
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spent in an activity was more often men- 
tioned as a factor weighing against taxpay- 
ers, particularly when competent and 
qualified persons were not hired to perform 
the functions required.2° On the other 
hand, substantial time and effort spent on 
an activity was often discounted, because 
of the recreational and personal aspects of 
activities associated with horses, or simply 
because it was not seen as significant 
enough in the circumstances of a particular 
case.2! 

4. Expectation that assets used in activ- 
ity may appreciate in value.22 The expecta- 
tion of appreciation of the land or other 
assets used in the activity is significant in 
determining whether a taxpayer intends to 
profit from the activity. Importantly, this 
factor is not restricted to income realizable 
currently. So long as the holding of the 
land and the horse activity qualify as a sin- 
gle activity,23 the income from current 
operations may be combined with that ex- 
pected from eventual realization of the 
appreciation of the land or other assets 
used in the activity, in the scheme of an 
overall profit objective.24 This factor, in a 
given case, can be an important element,?5 
but estimates of projected appreciation 
should be substantiated and should be in 
an amount necessary to cause a profit to 
be realized.? 

5. The success of the taxpayer in carry- 
ing on other similar or dissimilar activi- 
ties.27, When a taxpayer has converted 
other activities from unprofitable to profit- 
able, the regulations concede that the same 
result may follow in the activity at issue. 
This factor will not apply to the majority 
of taxpayers, but where it was evident it 
was seen as a positive factor.28 

6. The taxpayer's history of income or 
losses with respect to the activity.29 Losses 
may be expected during the initial or start- 
up stage of an activity, and unless such 
losses continue beyond the period generally 
expected in the particular activity, these 
losses will not create a negative inference 
of a profit motive. Also, “unforeseen or for- 
tuitous circumstances” beyond the tax- 
payer’s control that result in losses will not 
indicate the lack of a profit motive.*° 

In most of the cases arising under §183 
relating to horse activities, the taxpayers sus- 
tained losses every year or nearly every year 
of the operation. In the cases in which the 
taxpayers were successful, the losses were 
generally explained as the result of unfore- 
seen circumstances or the start-up phase of 
operation.*! Unsuccessful taxpayers gener- 
ally were not able to explain their losses 
this way and were not able to show that 
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the losses were not likely to continue in the 
future.32 

7. The amount of occasional profits, if 
any, which are earned.*> The comparison 
of profits with losses and with the overall 
investment and value of the assets used in 
the activity is an element of the §183 analy- 
sis. Occasional small profits in activities 
generating large losses are treated unfavor- 
ably, while large profits, even if only 
occasional, are viewed: positively when in- 
vestments or losses are comparatively 
small. Significantly, when an activity is 
“highly speculative,” the opportunity to 
earn a large ultimate profit “is ordinarily 
sufficient to indicate that the activity is en- 
gaged in for profit even though losses or 
only occasional small profits are actuallv 
generated.”34 

8. The financial status of the taxpayer.55 
Taxpayers with substantial income may ob- 
tain substantial tax benefits from losses 
generated from the activity. The regulation 
states that the activity is particularly sus- 
pect when personal or recreation elements 
are involved. Most of the cases in the area 
of horse-related activities involve taxpayers 
with relatively substantial outside income. 
Consequently, most of the taxpayers ob- 
tained tax benefits from the losses gener- 
ated by the activity. 

9. Elements of personal pleasure or rec- 
reation.>© When there are “recreational or 
personal elements” inherent in an activity, 
the regulations state that this may be an 
indication that it is not carried on for 
profit. But this alone will not cause an ac- 
tivity to fail the test if other factors point 
to a profit motive. Almost all of the cases 
finding a profit motive also found that 
there was a minimum amount of personal 
and recreational element involved in the ac- 
tivity. Many of these taxpayers did not ride 
their horses for personal pleasure and did 
not use the horse farm for entertainment 
purposes.>’ In contrast, in most of the cases 
involving unsuccessful taxpayers the court 
found a great deal of recreational or hobby 
element.38 Many of these taxpayers or mem- 
bers of their families rode the horses 
involved, and in some instances the courts 
found that the ownership and showing of 
the horses was enough to suspect personal 
pleasure as a motivation rather than profit. 


Passive Activity Loss 
Limitations 

Aside from §183, there is another Code 
section which will be applicable to most tax- 
payers in this area. Section 469, added by 
the Tax Reform Act of 1986,39 disallows 
the deduction of a “passive activity loss.” 


A passive activity loss is defined as the 
amount by which the aggregate losses from 
all passive activities for the taxable year ex- 
ceed the aggregate income from the same 
activities. A passive activity is generally 
defined as a trade or business activity in 
which the taxpayer does not materially par- 
ticipate.™! Material participation is defined 
by the statute as participation which is regu- 
lar, continuous and substantial.42 

Temporary regulations set forth seven al- 
ternative tests (six of which may be appli- 
cable for our purposes) for determining 
whether one’s participation in an activity 
is. material.43 Under the regulations, a tax- 
payer is treated as materially participating 
in an activity “if and only if” one of the 
following is true: 

1. The taxpayer participates in the activ- 
ity more than 500 hours in the year at 
issue; 

2. The taxpayer’s participation consti- 
tutes substantially all participation by all 
individuals in the activity;45 

3. The taxpayer participates for more 
than 100 hours in the activity and no other 
individual participates more;“ 

4. The activity is a “significant participa- 
tion activity” (defined as an activity in 


which the individual participates for more 
than 100 hours in the year) and the tax- 
payer’s participation in all significant par- 
ticipation activities during the year exceeds 
500. hours;47 

5. The taxpayer materially participated 
in the activity for 5 of the last 10 taxable 
years; 

6. Based on all the facts and circum- 
stances, the taxpayer’s participation in the 
activity is regular, continuous and substan- 
tial. 

As mentioned above, if an activity is de- 
fined as a passive activity, losses from the 
activity may only be deducted to the extent 
of gains from other passive activities of the 
taxpayer. Of course, losses cannot be de- 
ducted even to this extent if the. §183 test 
is not met. 

Where horse-related activities are con- 
cerned, many taxpayers will not find the 
material participation threshold to be a ma- 
jor obstacle. Note also that the material par- 
ticipation test has some similarities with the 
third factor in the §183 determination, the 
time and effort expended by a taxpayer in 
carrying on an activity. For persons seek- 
ing to deduct losses from their horse- 
related activity from gross income then, 
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participation in the activity now takes on 
an added importance. 


Conclusion 
Because of the enormous effect §183 has 
on the horse business, clients should be care- 
fully counseled at the initial stages of the 
venture. The decision as to whether to file 
the §183(e) election should be thoroughly 
analyzed, and the factors weighing in favor 
of a profit-seeking activity must be dis- 
cussed. Clients should be encouraged to 
‘maintain the appropriate books and re- 
cords to document not only the financial 
history of the venture, but their participa- 
tion as well. Clients would be well advised 
to prepare a detailed business plan which 
includes a description of the type of activ- 
ity, the qualifications of the owners, a 
detailed list of the livestock, the goals of 
the program to be followed (e.g., breeding, 
racing, showing), advertising, results, start- 
up costs and projections for expenses and 
income. 
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FAMILY LAW 


The Initial Interview in a 
Dissolution of Marriage 


he initial interview in a family law 

matter allows you to evaluate com- 

pletely the client’s case, to deter- 

mine the amount of time and 
effort the matter will involve, and to deter- 
mine the amount of retainer you will 
require to represent the client. The initial 
interview also allows the client to forge the 
initial bond with you. 

The clients who come to see you regard- 
ing a dissolution of marriage (DOM) 
action typically fall into one of three cate- 
gories: 

1. Those who merely want advice. 

2. Those who want to file for DOM. 

3. Those whose spouses have filed for 

DOM. 


The First Contact 

The first contact occurs when the client 
calls the office. At this point the client typi- 
cally wants to have an immediate appoint- 
ment and wants to know the fee for an 
initial consultation. 

When the client has made the decision 
to contact an attorney, he usually wishes 
and/or needs to see an attorney immedi- 
ately. Schedule the initial interview as soon 
as possible, or the client may decide to hire 
an attorney who can see him immediately. 
A proposed questionnaire to obtain infor- 
mation regarding a client who visits your 
office regarding a DOM appears at the end 
of this article. Have your secretary instruct 
the client to arrive early to fill out the ques- 
tionnaire or, if time permits, mail the 
questionnaire to the client. This question- 
naire will provide substantial information 
for the client and the attorney and will 
make the initial interview more efficient. 

Always schedule an initial consultation 
on your calendar for at least one hour to 
make sure you have sufficient time to an- 
swer all of your client’s questions. 


The Interview 
Personally greet the client in your wait- 
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ing room. You may be the first attorney 
this client has ever consulted. A personal 
greeting is a warm and personable way to 
begin the interview process and alleviates 
some of the concerns and fears a client may 
be experiencing. 

When a client sits down in your office, 
give the client an opportunity to try to get 
off his chest whatever it is that he has a 
desire to tell. Most clients have rehearsed 
little “speeches” at home to make sure they 
have all their facts straight, and there are 
several facts that they want to tell that they 
feel are extremely important. These clients 
also have preconceived ideas about what 
is important based upon conversations with 
friends and/or relatives and/or prior expe- 
rience with divorce. Allowing the client to 
“unload” this prepared speech also makes 
the client feel that you really care and are 
willing to listen. Many clients have spouses 
who never listen to them, and you may be 
one of the first individuals who has ever 


THE FLORIDA BAR JOURNAL/MARCH 1989 37 


taken the time to care about what they 
have to say. 

Usually after a few minutes, the client 
has given his version of the facts and im- 
portant questions, and then the attorney 
can start going over the items you feel are 
important. 

First, scan the DOM questionnaire to see 
what areas require more information. Once 
you have obtained all information neces- 
sary to complete the questionnaire, ask the 
client if he is sure that he wants a divorce. 
Many clients would prefer to be separated 
for a period of time but are not aware that 
Florida has provisions for separation and 
court-ordered counselling. 

Ascertain whether the client has ever 
been involved in any legal proceedings with 
the spouse, such as restraining orders, prior 
divorce proceedings in Florida or any other 
state, or contact with law enforcement agen- 
cies for domestic violence complaints. 

Find out if the client has discussed the 
matter at all with the spouse and if so, if 
they have come to any resolutions. Many 
times clients will say, “We have worked it 
all out and this is what we want to do.” 
You need to take copious notes as to the 
terms of the supposed stipulation, to evalu- 
ate whether the stipulation is fair. 

After you have obtained this preliminary 
information, you must determine whether 
the client is merely seeking advice, is seek- 
ing to institute a DOM action, or is the 
respondent in the spouse’s DOM action. 
Each category bears special attention. 

The client who merely wants advice is 
sometimes the most difficult client to han- 
dle. Typically, this client is not sure what 
he wants to do, and, therefore, this client 
is going to need the most comprehensive 
legal advice. 

Some clients just want a legal separation. 
F.S. §§61.09 and 61.10 (1987) allow a 
spouse to bring an action for alimony and/ 
or child support unconnected with dissolu- 
tion of marriage. In many cases, once the 


client learns that this option is available, 
the client may wish to “test the water” by 


filing this type of action, as -psychologically- 


the client is not yet prepared for a DOM 
action. 

Many clients are not aware that they can 
do something to try to stop a dissolution 
of marriage. Advise your clients that if they 
do not agree with the DOM action that has 
been filed against them, they can request 
court-ordered counselling or mediation 
through F.S. 61.052(2)(b). Some judges, es- 
pecially in longer term marriages, believe 
in counselling or mediation, because it may 
save the marriage. Even if it does not save 
the marriage, it may allow the parties to 

- work out some of their differences, so that 
the DOM action is less contested. 


Steps to DOM 

Review with the client the actual ‘steps 
in a dissolution of marriage action: 

1. The filing of a petition for dissolution 
of marriage. 

2. The scheduling of a temporary hear- 
ing. 

3. Discovery (interrogatories, request to 
produce and depositions). 

4. The amount of time required for sher- 
iff's service. 

5. The possibility of a settlement confer- 
ence—a settlement conference may be sched- 
uled anytime before or after the DOM ac- 
tion is filed. Each spouse should have an 
attorney. Settlement conferences can be 
quite successful and may be arranged with 
both attorneys and both clients sitting in 
the same room and discussing the matters 
at hand, or by the clients sitting in different 
rooms and the attorneys discussing the case 
together and going back and forth to their 
respective clients, trying to resolve the 
issues. 

6. The temporary hearing and the mat- 
ters to be discussed at the temporary hear- 
ing, such as awarding of temporary child 
support, temporary alimony, temporary at- 
torneys’ fees, temporary restraining order, 
temporary use and possession of the for- 
mer marital home, etc. 

7. The amount of time in which the 
spouse must file a response. 

8. The procedure for scheduling a matter 
for final hearing. Some judges will allow 
the final hearing to be scheduled prior to 
the completion of discovery. Some judges 
will require pretrial conferences. You need 
to discuss with your client the total amount 
of time expected to elapse from the filing 
of the petition to the entry of a final judg- 
ment of DOM with the particular judge. 
Be generous in your estimates of the time 


required, because if the case drags on 
jonger than your estimate, the client will 
believe that you are “dragging your feet.” 
9. The minimum amount of time a 
DOM action will require to complete. 


Additional Items 

1. The residency requirements — Flor- 
ida statutes no longer require that the filing 
party be a resident of Florida but only that 
either party be a resident of Florida for six 
months prior to filing. See §61.021 (1987). 

2. Shared parental responsibility (SPR) 
— The court must order SPR unless the 
court outlines specific reasons to award sole 
parental responsibility or sole custody. See 
F.S. §61.13(2)(b)2 (1987). Be sure to ex- 
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plain to your client the differences between 
SPR and sole parental responsibility or 
sole custody. 

3. Annulment — Some judges will grant 
an annulment in extremely short term mar- 
riages, especially if both parties agree to the 
annulment. 

4. Child support — Child support must 
be paid through the central depository of 
the court unless good cause is shown. In- 
come deduction orders are required. See 
§61.13(1)(e)1 (1987). 

5. Life insurance — Life insurance may 
be required to protect awards of child sup- 
port and/or alimony. 

6. Social Security number — The Inter- 
nal Revenue Service now requires that 
every parent with a child five years of age 
or older must have a Social Security num- 
ber for that child. 

7. Internal Revenue Service deduction — 
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The IRS currently provides that the par- 
ent with whom the child lives for the 
greater part of the year is entitled to the 
tax deduction for that year unless that par- 
ent waives the deduction. The IRS requires 
Form 8332 to be attached to the tax return 
for the nonresidential parent to claim the 
child. 

8. Wills — Most married persons, if they 
have a will, devise everything to their 
spouses. In the event a person does not 
have a will, the spouse may be entitled to 
any assets by operation of law. 

Your client probably would not want 
such a distribution should he die prior to 
the entry of a final judgment of DOM. Rec- 
ommend that he have a will prepared to 
protect his heirs (other than his spouse) dur- 
ing the pendency of the dissolution of 
marriage action, as well as after the entry 
of the final judgment. 

9. Child support — The Florida Legisla- 
ture has enacted uniform guidelines for the 
amount of child support. See F.S. §61.30 
(1987). 

10. Fees —Utilize a fee contract or fee 
letter to clearly outline your financial ar- 
rangements to avoid problems later. All 
clients want to know what you are going 
to charge for your services and how much 
of a retainer you will require. Do not sell 
yourself short. DOM cases are highly emo- 
tional, and thorough, professional services 
require extensive work. Most attorneys 
charge by the hour. Only you can decide 
the amount of a sufficient retainer. How- 
ever, recognize that oftentimes, at the 
conclusion of a dissolution of marriage 
case, the party who has hired you does not 
have sufficient money to pay any outstand- 
ing fees. If your client borrows the neces- 
sary funds now from relatives or other 
sources, you will avoid the necessity of bill- 
ing your client for outstanding fees at a 
later date. 


Conclusion 

A family law practice can be very reward- 
ing both emotionally and financially. 

Keep on top of all current case law to 
be able to advise your client properly. 
Get to know your judges and their rulings 
in certain types of cases to advise your cli- 
ent better. Keep in constant contact with 
your client and be willing to listen and take 
immediate action. Bill appropriately for 
your time and get your retainer up front. 
Finally, keep track of every client who has 
come to see you, even if only for an initial 
consultation to avoid any potential con- 
flicts for you or your partners in the 
future.0 
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Dissolution of Marriage Questionnaire 


Child(ren) either party may have from previous marriage(s): 


Do you reside in an apartment or single family residence? ______ 


Date: 
Pe (last) (first) (initial) Name of landlord or mortgage holder: 
ress: 
(Street) (city) (county) (state) (zip) Amount of monthly rental or mortgage payment: 
Telephone No. If mortgage, principal balance: 
(present residence address) (residence) Do you have your deed or lease? 


Date first came to Florida to reside: 


Any other property owned by the parties including mortgages, name 
of mortgage holder, address of property and who holds title: ___ 


Employer: ___________ Can we contact you at work? 
(name) (address) (phone number) 

Occupation: Salary: 

Mailing address: 


Your date of birth: 
Spouse’s name: 


Spouse’s date of birth: 
Spouse’s SSN: 


Car you drive: How titled: 
Loan holder/amount 
Car spouse drives: How titled: 


Spouse’s address: 
(present residence address) 


Spouse’s place of employment: 


(name) (address) (phone number) 
Salary: 
Place of marriage: 


Spouse’s occupation: 


Date of marriage: 


Loan holder/amount 


Describe your and your spouse’s educational background: 

High school: __/ Date of graduation: __/___ 
College: —_/ Date of graduation: —_/__$__ 
Post graduate: Date of graduation: 
Other/specialized training: / 


Schools attended by the child(ren): 


Date of separation: 
Name(s) of child(ren)/SSN: 


Date(s) of birth/ Place of birth: 


Present grade: 


—~AUTHOR 


Richard D. Custureri is a shareholder 
in the firm of Blanchard, Custureri & 
Merriam, P.A., of Ocala, practicing pri- 
marily in the area of family law. He is 
board certified in marital and family 
law by The Florida Bar. He received his 
bachelor’s degree in chemistry in 1977 
and his J.D. degree from the University 
of Florida in 1980. He is treasurer of 
the Marion County Bar Association. 

This column is submitted on behalf 
of the Family Law Section, Donald J. 
Sasser, chairman, and Meredith J. Co- 
hen, editor. 


Describe all jobs held by you: 
Describe all jobs held by your spouse: 


(form continued next page) 


The programs ask multiple-choice and 
fill-in-the-blank questions, and then com- 
pose tailored documents in minutes. The 
Wills Library (Cat. 4930) prepares sim- 
ple and complex wills providing for sepa- 
rate dispositions of personal effects 
and realty, cash bequests, annu- 
ities, the granting and exercise 
of powers of appointment, 
credit equivalency trusts 
with QTIP provisions, mari- 
tal deduction trusts, charita- 
ble remainder trusts, and 
other dispositions. The resid- 
uary estate may be divided into 
equal or unequal shares with each 
share being given to one or more 
beneficiaries outright, or in a variety 
of trusts. Trusts may be terminated 
or partially distributed at specific 
ages, or may last for the life of the 
beneficiary. Alternate and successor 
beneficiaries may be specified. The 
program also prepares living will 
declarations, powers of attorney, 
family tree affidavits, asset sum- 
maries, execution checklists, and 


guarantee of 
satisfaction 


other ancillary documents. 

Libraries for Inter Vivos Trusts 
(4931), House Sales (4934), Condo 
Sales (4935), Com'l Real Estate 
Contracts (4937), Office Lease Riders 

(4938), Store Lease Riders (4939), 
Net Leases (4940), Limited 
Partnerships (4946), Sepa- 
ration Agreements (4933), 

Business Sales (4947), and 
Shareholders Agreements 

(4948), are available for 
Florida at $200 each. 
Updates are free the first 
year, $10 per disk thereafter. 
IBM or compatible computers. 
Specify 5 1/4" or 3 1/2" disk. Call 
Bernice Wiiliams, (800) 221-2972 
for information on these and other 
programs for Florida. 


62 White St. 
New York, NY 10013 
(800) 221-2972 
FAX (212) 431-5111 


Excelslor-Legal, Inc. 
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Attorneys’ Computer Network 
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List all prior marriages of you or your present spouse including the 
names of former spouses, how, when and where the marriage termi- 
nated, case file numbers and names of the courts: 


List all credit cards: 
Name of card/ Account no./Present balance/ Responsible for pay- 
ment 


List all professional occupational licenses, certificates or qualifying 
paper you hold: 


That your spouse holds: 


What religious institutions do you, your spouse, or the child(ren) 
belong to: 


Do you or your spouse or your child(ren) have any health, medical 


or dental problems: 


List the names and addresses of all doctors seen by you, your spouse 
or the child(ren): 


Do you desire to change your name: If so, 
what name: 


If you or your spouse are not presently employed, please state why: 


Are either you or your spouse dating anyone else at the present time 
period? If so, give name, address, phone number and when relation- 
ship started: 


Did you contribute in any way monetarily or by supporting the fam- 
ily to your spouse’s education or business. If so, describe in full: 


Please state to the best of your ability what you want and expect as 
a result of any dissolution litigation regarding: alimony, child sup- 
port, property (both real and personal property), division of debts 
and other: 


What are you willing to settle for? 


What does your spouse want: 


If you or your child(ren) or your spouse have any special needs, 
please describe them (regarding medical, dental, private schooling, 
etc.): 


Do you or your spouse need vocational training for rehabilitation: 


Describe what is needed and the time and expense involved in re- 
training: 


Please identify all assets acquired during the marriage and identify 
specifically the name of the asset, present value of the asset, original 
purchase price of the asset, and from where the money came to pur- 
chase this asset: 


Describe in detail all assets and liabilities you had as of the date of 
marriage. Describe all bank accounts, retirement funds, certificates 
of deposit or money markets, stocks or bond owned at the present 
time either by you or your spouse or owned jointly. And identify 
name of bank or stockbroker where asset is held, present value, how 
titled: 


Please state briefly the reason for the breakdown in your marriage: 


Is there an antinuptial (premarital) agreement? 


If you or your spouse have reached any tentative agreements, 
describe them in detail and state how that agreement developed: 


Give the name, address and telephone number of your and your 
spouse’s accountant, if any: 


Give the name, address and telephone number of your spouse’s 
attorney, if you know: 


Have you or your spouse ever filed any pleadings against each other 
in the past? If so, give name of pleading, date of pleading filed, and 
name of court in which pleading was filed, including case number: 


SURVEILLANCE IN 
FLORIDA/GEORGIA 


OFFICES STATEWIDE 


Florida's Leading Surveillance Firm 
1191 East Newport Center Drive, Suite 212 
Deerfield Beach, Florida 33442-7708 


JUST CALL 


(800) 562-2837 or (904) 398-4990 
Ask about our statewide Activity Checks Complete for $89. 


e Surveillance 

e Color Videotape 
e Subrogation 

e Backgrounds 

e Locates 

e Financial & Assets 


CLAIMS VERIFICATION 
INCORPORATED 
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LAWYER AT LARGE 


obert O. Mickler of Jacksonville 
defended a client who operates 
a shopping mall. He had to ad- 
dress the following complaint: 

“On or about July 31, 1988, as Plaintiff 
was on the premises of the subject mall and 
as a result of the defective condition of the 
sidewalk, she stripped and fell. 

“As a result of the negligence of Defen- 
dant, Plaintiff has sustained bodily injury 
and resulting pain and suffering, disability, 
disfigurement, mental anguish, loss of ca- 
pacity for the enjoyment of life, expense of 
hospitalization, medical and nursing care 
and treatment, loss of earnings, loss of abil- 
ity to earn money, and aggravation of a 
previously existing condition.” 

The complaint made no mention of em- 
barrassment or sunburn. 


Perhaps you have felt as David Weisman 
of Hollywood did when he wrote this 
poem: 

Motion Calendar 


I sit here in the house of courts, 

A slight bit bored and out of sorts, 
For a tardy jurist I must wait, 

To help decide our client’s fate. 


We set our hearing down for ten, 
I have been sitting here since then, 
The prior motion took too long, 
As parties came to sing a song. 


I’m glad I’m just a hired gun, 

This courtroom stuff can’t be much fun, 
For parties here to fight their fights, 

To have a judge sort out their rights. 


I sit near to a room for juries, 

Where people sit who hear our furies, 
They sit and wait for bailiffs page, 
To listen to the battles rage. 


The time I’ve spent is all but lost, 


Have a Nice Day 


And to the client goes the cost, 
I sit and charge a lofty rate, 
Because the judge is running late. 


Judge J. Lewis Hall, Jr., was qualifying 
several hundred citizens called for jury duty 
one morning in January in Tallahassee. He 
explained their responsibilities. 

“You've been selected from a cross sec- 
tion of average citizens. The court does not 
want professional juries. Instead we want 
people known to have common sense. If 
we wanted anything else, we would have 
filled the jury box with lawyers and 
judges.” 

He explained that to be excused from 
serving, those called would have to have a 
very compelling reason. School or even 
one’s employment or business were not com- 
pelling reasons. 

“I remember what Retired Judge John 
Rudd told a juror who asked to be excused 
because his business could not operate with- 
out him. 

Judge Rudd supposedly bristled and ad- 
dressed the man sternly: 

“Sir, you are excused today. But if you 
ever have to appear in this court, I hope 
you will have a jury of bums and 
itinerants.” 


Edward Siegel of Jacksonville, a frequent 
contributor of poetry, tells about “The End 
of a Perfect Day.” 


You know the feeling; it’s happened before. 

You sense it’s coming, as you walk to the 
door. 

It starts right away, as the key’s in the latch, 
When you happen to notice your socks 
don’t match. 


You look for a file in a major case; 
The thing's disappeared, without a trace. 
You find you forgot to prepare a will; 


From that point on, it’s all down hill. 


The copier breaks, and you need it bad; 
The computer’s down, and you're gettin’ 
mad. 

Your secretary quits, she just announced; 
You discover a client’s check has bounced. 


Your nose is running; you're getting the flu. 
Your rent’s going up—what else is new? 
You just got the word: your appeal was 
denied. 

On top of it all, your car just died. 


You go to lunch with your local group; 

On your brand new suit, you spill your 
soup. 

You walk outside; there’s gum on your 
shoe. 

It starts to rain; you’re soaked through and 
through. 


It can’t get worse; you're feeling low. 

But sooner or later, wherever you go, 

I know that it’s certain, someone will say, 
“Hey, Mr. Siegel, have a nice day.” 


Do you have a story to tell? Contribute 
it to Lawyer at Large, The Florida Bar Jour- 
nal, 650 Apalachee Parkway, Tallahassee, 
FL 32399. 


THE FLORIDA BAR JOURNAL/MARCH 1989 41 


LEGAL NEEDS OF CHILDREN 


Ethics and Advocacy: Emerging 
Issues for Guardians ad Litem 


uring the last two decades, Con- 
gress and all 50 states have come 
to recognize the importance of 
an independent voice for chil- 
dren involved in civil child protection 
proceedings. In order for a state to be eligi- 
ble for federal funding for abuse prevention 
programs, the Federal Child Abuse Preven- 
tion and Treatment Act mandates that a 
guardian ad litem must be appointed in 
every case involving an abused and ne- 
glected child which results in a judicial 
proceeding.! Florida law also provides for 
the appointment of a guardian ad litem 
when a child has been abused or neglected.” 
Federal law does not define a guardian 
ad litem’s role or duties, but it does pro- 
vide that a guardian ad litem may not be 
the attorney responsible for presenting evi- 
dence of abuse and neglect.3 The State of 
Florida Guardian ad Litem Program pro- 
vides volunteer guardians ad litem to meet 
these requirements. While this statutory 
scheme appears clear on its face, in prac- 
tice there is a complex matrix of statutory, 
common law and professional ethics require- 
ments which may create confusion for the 
guardian ad litem when evaluating the role, 
duties and ability to access the information 
necessary to fulfill those duties. What guide- 
posts should a guardian ad litem use to 
stake out the proper boundaries of the 
guardian’s court-appointed responsibilities? 
The following discussion outlines some im- 
portant considerations in determining a 
guardian ad litem’s role and duties. 


When the Guardian ad Litem 
is also an Attorney 

The Juvenile Justice Standards of the In- 
stitution of Judicial Administration, Ameri- 
can Bar Association Joint Commission on 
Juvenile Justice Standards (IJA-ABA stan- 
dards) recognizes the right of children to 
independent legal representation: 


The participation of counsel on behalf of all par- 
ties subject to juvenile and family court proceed- 


The Federal Child 
Abuse Prevention 
and Treatment Act 
mandates that a 
guardian ad litem 
must be appointed in 
every case involving 
an abused and 
neglected child which 
results in a judicial 
proceeding 


by Paula A. Monopoli and 
Nancy Rainey Palmer 
ings is essential to the administration of justice 


and to the fair and accurate resolution of issues 
at all stages of those proceedings.* 


As some commentators note, lawyers for 
children can serve in several different roles. 
They may act as guardian ad litem, coun- 
selor, advocate, or amicus curiae.5 The 
traditional distinction between a lawyer as 
guardian ad litem and a lawyer as advo- 
cate is often described as follows: The 
guardian ad litem has an obligation to ex- 
press what the guardian thinks is in the 
child’s best interests while the advocate 
must articulate the child’s wishes to the 
court. While this appears to be an easily 
discernible distinction, in practice it is often 
far from clear. 

First, judges often do not have a clear 
idea of which role they wish the attorney 
to play when they sign the order of appoint- 
ment. In fact, “many . . . judges presume 
that all court-appointed attorneys are act- 
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ing as attorneys and GAL’s, merging 
functions and roles to meet the circum- 
stances of each case.” F.S. §415.508(1) 
makes clear that a guardian ad litem shall 
be appointed in an abuse and neglect pro- 
ceeding. While that guardian ad litem may 
be either an attorney or a qualified lay per- 
son, it is clear that such an appointment 
contemplates that if an attorney is ap- 
pointed, the attorney is acting as a guard- 
ian ad litem and not as an advocate. 
However, this distinction may not be so 
clear in a dissolution/custody case due to 
the lack of specific legislative authority for 
such an appointment. The order of appoint- 
ment should and often does specify that the 
attorney is being appointed as a guardian 
ad litem. If it does not or if the attorney 
has any question as to whether the appoint- 
ment is as a guardian ad litem or as an 
advocate for the child, the attorney should 
immediately seek guidance from the court 
as to which role the court wishes the attor- 
ney to fulfill. 

Once the attorney has determined ap- 
pointment as a guardian ad litem, the 
attorney faces a different matrix of ethical 
considerations than when acting as an ad- 
vocate for the child. There has been much 
written on the duties of an attorney as ad- 
vocate for a child and whether such an 
attorney’s ethical duties differ from those 
imposed upon an attorney representing an 
adult. While there may be more flexibility 
in representing children than adults, the ex- 
istence of the attorney-client relationship 
requires that if a child is able to express 
personal wishes to the attorney, the attor- 
ney must advocate that position even if the 
attorney feels that it is not in the best inter- 
ests of the child. The attorney may request 
that a guardian ad litem be appointed for 
the child or may withdraw from such rep- 
resentation if the attorney feels so strongly 
that the child’s wishes are not in the child’s 
best interests that the attorney cannot in 
good conscience advocate them to the 
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court.’ However, if the attorney elects 
not to do so, the child’s position must be 
advocated. 

A second important ethical distinction be- 
tween a guardian ad litem and an advocate 
for the child is the maintenance of confi- 
dential client communications. The guard- 
ian ad litem in Florida has guidance in this 
area. The Minimal Standards of Operation 
for the State of Florida Guardian ad Litem 
Program provide that “communications be- 
tween a child and his guardian ad litem are 
not privileged in law.”* While this distinc- 
tion may be clear to the guardian ad litem, 
she should make the child aware of the fact 
that information which the child reveals to 
the guardian ad litem may later be revealed 
to the court. Failure to do so may adversely 
affect the child and cause the child to lose 
trust in the guardian ad litem and the legal 
process. The ABA Model Rules of Profes- 


sional Conduct, Rule 1.2(e) provides that: 
When a lawyer knows that a client expects as- 
sistance not permitted by ... law, the lawyer 
shall consult with the client regarding the rele- 
vant limitations on the lawyer’s conduct.? 


The guardian ad litem is not bound by 
the traditional duty to zealously represent 
the client’s position. However, legal ethics 
encompasses more than simply the attorney- 
client relationship, and the guardian ad li- 
tem as an attorney must abide by such 
ethical obligations as those entailed in be- 
ing an officer of the court. It has been 
suggested that while the guardian ad litem’s 
legal ethical obligations to the child may 
be limited, the guardian ad litem is gov- 
erned by the ethical standards applicable 
to a fiduciary. Thus, while the guardian ad 
litem is not obligated to advocate the 
child’s wishes before the court or to keep 
communications with the child confiden- 
tial, the guardian ad litem may be obligated 
to refuse to represent siblings when a con- 
flict of interest may exist or may be re- 
quired to keep the child informed of the 
status of the proceedings.!° 

Finally, as an attorney the guardian ad 
litem is under an obligation to render com- 
petent representation.'! Thus, such an 
attorney should consult experts, review pro- 
fessional literature in the area and generally 
be knowledgeable about children and their 
special needs. This expertise is especially nec- 
essary in carrying out the guardian ad 
litem’s mandate to determine the best inter- 
ests of the child and to convey that deter- 
mination to the court. 


Determining the Best 
Interests of the Child 

While the attorney who acts as a guard- 
ian ad litem is not bound by all the legal 


ethical obligations of an attorney acting as 
the child’s advocate, the guardian ad litem 
must make a determination of the best 
interests of the child and make a recom- 
mendation to the court based upon that 
determination. The best interests standard 
is vague at best: 

Deciding what is best for a child often poses a 
question no less ultimate than the purposes and 
values of life itself. Should the decisionmaker 
be primarily concerned with the child’s happi- 
ness or with the child’s spiritual and religious 
training? Is the- primary goal long-term eco- 
nomic productivity when the child grows up? 
Or are the most important values of life found 
in warm relationships? In discipline and self- 
sacrifice? Are stability and security for a child 
more desirable than intellectual stimulation? 
These questions could be elaborated endlessly. 
And. yet, where is one to look for the set of 
values that should guide decisions concerning 


The guardian ad 
litem as an attorney 
must abide by such 

ethical obligations 

as those entailed in 

being an officer of 
the court 


what is best for the child?... [I]f one looks 
to our society at large, one finds neither a clear 
consensus as to the best child rearing strate- 
gies, nor an appropriate hierarchy of ultimate 
values. 


The guardian ad litem must meet the 
child first in carefully assessing what is in 
the child’s best interest, even if the child is 
not yet able to communicate. Such contact 
will give the guardian ad litem a sense of 
the child as person and will allow the guard- 
ian ad litem to inquire as to the child’s 
wishes, if possible. Training projects for le- 
gal representatives for children emphasize 
the importance of a thorough investigation 
of the family, “and the development of 
timely and specific case plans” in assessing 
the best interests of the child.!3 Such pro- 
jects emphasize the importance of reunifi- 
cation of the child’s family, if possible. 
Regular contact with the family and the 
identification and procurement of necessary 
services for the child and the family are also 
important in determining and. protecting 
the child’s best interests.!4 
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A guardian ad litem may have to request 
that the child be evaluated by a mental 
health professional in order to make a com- 
plete assessment of the disposition which 
is in the child’s best interests. In addition, 
the guardian ad litem will need access to 
various kinds of information which relates 
to the child or to the child’s parents. Gain- 
ing access to this kind of information often 
raises practical problems for the guardian 
ad litem. 


Access to Confidential 
information 

A guardian ad litem must have as much 
information as possible in order to carry 
out the duty to determine the best interests 
of the child. Court orders appointing guardi- 
ans ad litem often provide that any profes- 
sional presented with the order must grant 
the guardian ad litem access to records re- 
lating to the child or the parents. However, 
many professionals. are reluctant to reveal 
such records for fear of civil or criminal 
liability or breach of professional ethics. 
Statutes, case law and codes of professional 
ethics often provide little guidance to either 
the guardian ad litem or the professional 
from whom information is sought as to the 
limits of that professional's obligation to re- 
veal such information or to keep it confi- 
dential. In fact, such sources may actually 
offer conflicting indications as to whether 
the professional may or should release such 
information. 

Florida has a mandatory reporting law 
which provides that professionals must re- 
port any incident of suspected or known 
child abuse.!5 Professionals asked to reveal 
such information may refuse to do so based 
either on a professional privilege or on non- 
disclosure laws that the professional may 
be subject to. Guardians ad litem should 
be aware that the federal regulations which 
require that states keep records pertaining 
to child abuse and neglect confidential, al- 
low states to provide an exception for 
access by a guardian ad litem.'® Florida 
law contains such an exception.!7 

The mandatory reporting law requires per- 
sons to report who know or have “reason- 
able cause to suspect” that a child is abused 
or neglected. The law clearly covers persons 
who have direct evidence of abuse, i.e., who 
“know” that a child is abused or neglected. 
However, the question remains as to what 
evidence constitutes “reasonable cause to sus- 
pect” that a child has been abused or 
neglected. Such evidence may be labeled “in- 
direct” evidence of abuse and neglect. 
Indirect evidence which is important in de- 
termining the child’s best interests may 
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include conditions of the parent, a parent’s 
receptiveness to treatment, statements to a 
professional from a child or parent as to 
antagonism toward a child, a parent’s vio- 
lent behavior and a history of the child’s 
suffering minor injuries.'* A professional 
asked to reveal such information may rely 
on a statute such as Florida’s psychothera- 
pist-patient privilege which covers confiden- 
tial communications.!9 Florida law 
contains a specific exception to such a privi- 
lege in cases of child abuse.” 

The existence of a court order should al- 
leviate the professional’s concern that they 
will not be subject to liability for revealing 
certain information which would otherwise 
be either privileged or subject to a nondis- 
closure law. However, if a professional 
continues to deny the guardian ad litem ac- 
cess, the guardian ad litem should file a 
motion with the court seeking access. This 
procedure is time-consuming and costly to 
all involved. The guardian ad litem should 
make every effort to have accurate infor- 
mation available for the professional as to 
the applicable exceptions under Florida law 
so that the professional will be willing to 
release essential information to the guard- 
ian ad litem without the necessity of a court 
appearance. 

The previous discussion has outlined cer- 
tain exceptions to confidentiality laws 
which apply when the proceeding involves 
abuse and neglect. These exceptions often 
do not help the guardian ad litem in a dis- 
solution/custody case who needs informa- 
tion to determine the appropriate custodial 
disposition for the child. In the absence of 
abuse and neglect, the guardian ad litem 
may have an even harder time gaining ac- 
cess to such information. It is more likely 
that the guardian ad litem will have to go 
to court to gain such access and some com- 
mentators suggest that the analysis as to 
whether such records should be released dif- 
fers in the dissolution context.2! 


Conclusion 
Guardians ad litem serve a vital function 
in protecting the rights of children involved 
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in civil child protection proceedings. The 
State of Florida Guardian ad Litem Pro- 
gram currently has dissolution/custody 
programs in seven circuits and new legisla- 
tion has paved the way for the increased 
use of guardians ad litem in criminal pro- 
ceedings.22 Guardians ad litem in each of 
these three kinds of proceedings face differ- 
ent issues and perform different roles. 
_However, all must be aware of their ethical 
obligations and the obstacles they may face 
in performing their duties. All guardians ad 
litem have an ethical obligation to be well- 
trained and competent representatives of 
the children whose best interests they have 
been appointed to protect. 

In an effort to assist every guardian ad 
litem to fulfill this obligation, The Florida 
Bar Committee on the Legal Needs of Child- 
dren is sponsoring its first continuing legal 
education program in March. The program 
will cover the issues addressed in this arti- 
cle in greater detail as well as many other 
issues faced by those representing children 
in the legal system. Guardians ad litem are 
essential in all cases in which the outcome 
will have significant consequences for the 
child. Appointing well-trained guardians ad 
litem in such proceedings will ensure more 
effective representation for the children of 
Florida.0 
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LOCAL GOVERNMENT LAW 


The Government’s Alternative 
to Landowner’s Square 
Foot Method of Valuation 


he purpose of an eminent domain 
trial is to ensure just compensa- 
tion to an owner for property 
acquired for public purposes. The 
problem lies in attempting to find a method 
to quantify “just” or “full” compensation 
for the loss of less than the whole of a par- 
ticular property. This article will identify 


the property owner’s method of computing 


the loss for acquisition of part of a prop- 
erty, and propose use of alternate method- 
ology for approaching valuation by the 
government. 

The hypothetical that will be referred to 
is a road widening project (two-lane to four- 
lane) of an arterial or collector roadway. 
The acquisition consists of strip portions 
of parcels fronting the roadway. Public pur- 
pose, necessity, and other requirements of 
F.S. Chs. 73 and 74 are assumed met. 

Eminent domain has been considered a 
field of specialty by those who practice it, 
a body of law separate and apart from trial 
practice in general. This has added to the 
mystique of the area, which is also clouded 
by the jargon employed by appraisers. The 
result is a field considered different from 
other areas of trial work in which compet- 
ing theories vie for acceptance by the jury. 
Eminent domain has come to evolve one 
methodology in this state for determination 
of just compensation. This article will 
prove that condemnation can employ com- 
peting theories, as any other trial. 

The methodology currently employed for 
valuation by both sides in Florida in an emi- 
nent domain trial is the landowner’s meth- 
odology, in a field in which law and case 
law largely stem from the efforts of land- 
owner’s lawyers. The result of the accep- 
tance of the landowner’s methodology by 
the government is the relegation of the gow 
ernment lawyerto arguing not against the 
appropriateness of the landowner’s theory 
of the case (methodology employed), but 
argument against tangentially or secondar- 
ily consequential details of the landowner’s 


For the first time, 
eminent domain will 
be a true trial, a 
contest by persuasive 
argument between 
competing theories. 
Lawyers representing 
the taxpaying public 
can compete on a 
fair basis 


by Bruce Richard Conroy 


appraisal. These arguments range from the 
credibility of the appraiser to particular fac- 
tual arguments such as highest and best use 
or factual mistakes, and at best to the com- 
parability of the landowner’s comparable 
sales to the subject property. 

Employment of the same methodology 
by the government as the landowner makes 
for a very narrow range of results on valu- 
ation issues and thereby eliminates mean- 
ingful pre-acquisition negotiation, settle- 
ment, or trial. Also, since the landowner’s 
costs and attorneys’ fees are guaranteed by 
F.S. 73.091, there is very little incentive for 
the landowner.to settle when there is no 
risk. In essence the government is in a lose 
only situation. 

The landowner’s appraisal generally de- 
fines the process to be employed as follows: 

1. Value the parent tract before the tak- 
ing, and 


2. Value the remainder property after the 

taking. 
The estimated amount due the property 
owner represents the difference between the 
value of the parent tract and the remainder 
property, and is comprised of the follow- 
ing: 

1. Estimated market value of the land to 
be acquired. 

2. Estimated market value of the improve- 
ments to be taken. 

3. Estimated damages, if any, to the re- 
mainder property resulting from the taking. 

This article will prove that valuation of 
the remainder property after the taking is 
not performed-by the landowner. This arti- 
cle will also prove that the estimated 
market value of the land to be acquired is 
not used by the landowner to estimate the 
amount due in compensation. What will be 
shown is what is actually performed by the 
property owner and the pretense in terms 
to qualify it as shown above. 

An appraisal consists of several steps in 
the initial attempt to determine an opinion 
as to value of the total property (parent 
tract). The steps generally employed in the 
market data approach to value are: 

Step 1 — Search the market for similar 
properties which have comparable utility 
and have sold in the open market. 

Step 2 — Analyze each sale in terms of 
size, physical character, and location. 

Step 3 — Verify or confirm the arm’s- 
length nature of these comparable sales con- 
sidering sales price, size, terms of sale, and 
conditions of sale. 

Step 4 — Compare eaclrcomparable sale 
to the subject property to identify the ap- 
propriate value range indicated through the 
analysis of this sale... 

Step 5 — Reconcile these data to an ap- 
propriate and supportable value indicated 
for the subject property. 

Upon completion of these steps the opin- 
ion of total value of the parent tract is 
obtained and the landowner’s valuation is 
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finished. The process proposed for use by 
government is the same to this point, but 
not finished. 

The landowner will now perform a sim- 
ple mathematical calculation to yield the 
final results. The total value of the parent 
tract is divided by the total square feet of 
the parent tract. The landowner then as- 
signs the square foot value derived over the 
whole tract to the acquired parcel and calls 
it “market value,” or “fair value” or “just 
compensation.” 

The pretense is that this arbitrary mathe- 
matical calculation somehow represents the 
“fair market value” of a parcel which may 
have little or no market value, or that it 
represents the difference between the value 
of the parent tract and the remainder. Note 
that this calculation yields a single arbitrary 
numeral of exactitude, not a range of pos- 
sible market effect. 

In the hypothetical proposed, if the par- 
ent tract is 100 feet wide by 1000 feet deep 
for a total of 100,000 square feet, the land- 
owner’s appraisal is complete when compa- 
rable sales yield a before market value for 
the parent tract of $500,000. The market 
value is divided by the total square feet to 
yield $5 per square foot. If the parcel ac- 
quired is the front 100 feet of the property 


(10,000 square feet) the landowner multi- 
ples the square feet acquired by $5 per 
square foot, which yields $50,000 for the 
value of the “part taken” or the “loss to the 
whole” or as the “difference between the 
value of the parent tract and the remain- 
der.” 

Since the government currently uses the 
same method as the landowner, if the gov- 
ernment’s appraisal of the parent tract is 
$470,000, then the government’s value for 
the acquired parcel is solved as $47,000. 
The “battle” is then over whether the 
owner’s compensation (value of the ac- 
quired parcel) should be $50,000 or 
$47,000. In both the landowner’s and gov- 
ernment’s appraisals it would not matter 
what part of the parent tract is acquired, 
the arbitrary percentage calculation is al- 
ways performed. 

The formula used, having no relation to 
the market value of either the parcel ac- 
quired or the remainder, results in a wind- 
fall to the landowner. In the example, if 
the maximum difference in market value 
between the parent and the remainder is ac- 
tually $17,000, then the landowner is given 
a windfall of at least $33,000, in the name 
of “just compensation.” The numbers in- 
volved begin to stagger the imagination as 
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zeros are added onto the example or as one 
sconsiders the volume of parcels involved in 
major road widening projects. 

Note that the landowner does not ap- 
praise either the “part taken” or the remain- 
der. The landowner arbitrarily assigns. this 
trick number to the loss-out of profit moti- 
vation or the mistaken legal impression 
that Florida somehow mandates this 
method to determine the value of the “part 
taken.” Florida law mandates full compen- 
sation, but no particular methodology to 
determine the value of the acquired parcel 
is required. 

When it is understood that the land- 
owner is assigning an arbitrarily inflated 
value to the land acquired and then adding 
damages, then it can be best described as 
the “value of the part taken plus damages 
to the remainder” rule discussed by Nichols 
on Eminent Domain in §14.06. Any desig- 
nation of that methodology as “before and 
after” is pretextual (especially since no af- 
ter appraisal is performed). 

In §14.06 Nichols states, “In assessing the 
value of the land taken as part of the entire 
tract, it is not proper merely to compute 
the percentage value on the basis of an ar- 
tificial average unit value for the entire 
tract, unless the actualities of the case ac- 
cord with such approach.” (See numerous 
cases in §14.06 and §14.07 chastising use 
of percentage diminution of value as not 
based on sound market reason.) 

It has been shown that while terminol- 
ogy may often be employed by the land- 
owner to categorize their process in before 
and after terminology, actually what occurs 
is only a before valuation of the Parent 
tract. The mathematical gyration provides 
a value for the Acquired parcel, and leaves 
a consequently arbitrary value, wholly un- 
related to the market for the Remainder 
parcel: 

P-A=R A=% of Property Acquired 

The landowner’s square foot method 
makes the landowner more than whole. In 
the name of paying the landowner for what 
is acquired, calculations are performed 
which always result in the value of the ac- 
quired parcel plus the value of the remain- 
der being greater than the value of the 
parent. 

After the value of the part taken has 
been calculated, the landowner estimates 
the value of improvements acquired and 
the damages to the remainder (severance 
damages). To calculate severance damages 
the landowner for the first time appraises 
the remainder. The difference between the 
value of the parent and the remainder 
(called severance damages) is added by the 


; 
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landowner to the mystical value of the 
“part taken” to yield full compensation. 
The landowner pretends that a before and 
after appraisal consists of the total of the 
two when, by their definition, the value of 
the part taken plus severance damages has 
to be more. 

The landowner then has his cake and 
eats it too. Instead of claiming compensa- 
tion in the form of the arbitrary mathemati- 
cal value assigned to the acquired parcel 
as representing the loss suffered or recog- 
nizing that the “part taken” has little or no 
market value and receiving just compensa- 
tion in the form of the difference in value 
between the parent tract and the remain- 
der, the landowner claims both. Thus a 
windfall is guaranteed under the guise of 
“full compensation.” 

The landowner would prefer to apply the 
4-3-2-1 method (and similar depth meth- 
ods) to valuation than the square foot 
method. That method applies 40% of the 
value of a property to the first 25% ac- 
quired, 30% to the next 25% acquired, 20% 
to the next 25% acquired, and 10% to the 
rest. The problem is that the method is ob- 
viously arbitrary, without any basis for 
arguing that relation to the market, and 
would, therefore, be extremely difficult to 
use persuasively. The government’s 1-2-3-4 
method (and similar depth or slide back 
methods) fails to be persuasive for the same 
reasons. There are only two methods which 
can reasonably compete persuasively. 

The authors’ proposal is simply to per- 
form before and after valuations. The 
before and after method is defined as the 
difference between the value of the land- 
owner’s property before the acquisition 
(parent) and the value of the landowner’s 
property after the acquisition (remainder). 
The method does not provide for any sepa- 
rate valuation of the acquired parcel 
because the landowner is made whole by 
paying for the loss. The value of the ac- 
quired parcel is solved by that definition, 
which is commonsense to laymen and those 
not acclimated to the practices of eminent 
domain. In the before and after appraisal, 
the value of the acquired parcel plus the 
value of the remainder always equal the 
value of the parent. 

While the depth rules makes the arbi- 
trary assumption that certain portions of 
a particular property are more or less valu- 
able than other portions, and the land- 
owner’s square foot method makes the 
arbitrary assumption of proportionality, 
the before and after methodology makes no 
such assumptions. Appraisals performed of 
the parent tract and the remainder can re- 


sult in the part taken being valued at more 
or less than the average unit value, based 
on the myriad of factors that are consid- 
ered in the effect of the loss upon the 
remainder. 

The Supreme Court has agreed that “just 
compensation” is to be measured by the 
loss caused to the landowner by the appro- 
priation. In Bauman v. Ross, 167 U.S. 548 
(1897), the Court said: 

He is entitled to receive the value of what he 
has been deprived of, and no more. To award 


him less would be unjust to him; to award him 
more would be unjust to the public. 


Nichols (citing Orgel in Valuation Under 
Eminent Domain) prefers the before and 
after method of valuation to the land- 
owner’s value of the part taken plus dam- 
ages method. The reasoning is that the 
before and after method is fair to both con- 
demnor and condemnee, avoids counting 
part of the damages twice, and compen- 
sates to the end of making the landowner 
whole. 

The before and after methodology to valu- 
ation recognizes a property’s size as being 
one of the elements of value. However, this 
effect on value would not necessarily be the 
same for each square foot of property ac- 
quired because the value of the remainder 
may or may not be significantly affected 
immediately. 

This methodology does not require re- 
jection of the notion that property is 
purchased on a square foot basis, although 
it is the author’s opinion that a property’s 
total value is determined by many factors 
and broken into square foot values for con- 
venience. Square foot values are units of 
comparison and one cannot determine the 
price per square foot of a property before 
knowing the total value of the property. Oth- 
erwise property could be purchased univer- 
sally simply by size, without knowing the 
variety of factors that create a property’s 
utility. 

The government’s formula solves the 
equation for the Acquired parcel by sub- 
tracting the value of the Remaining parcel 
from the value of the Parent tract: P-R=A 

The significance of the effect on value 
would properly be determined on a case-by- 
case basis. An acquisition that would have 
little effect on market value supports the 
government’s maximum effect on valuation 
as representing the loss to the landowner 
far better than the landowner’s arbitrarily 
inflated mathematical formula. 

The “after” valuation can take into ac- 
count any damage to the utility of the 
remainder which takes place. However, the 
before and after method avoids counting 


anything twice. The distinction is that the 
government would not have an inflated, ar- 
bitrary value prior to assessing damages, 
but a range which has as its upper value 
the maximum effect on valuation. 
Conceding the landowner’s before valu- 
ation of $500,000, in the example, the 
government would perform an actual “af 
ter” appraisal, allowing the market com- 
parables to dictate the adjustments to the 
value. The effect on value would be ex- 
pressed as in any event not larger than the 
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amount reflected by the range of values 
within the comparables. If within the range 
of comparables the value of the remainder 
is $483,000, then $17,000, solves the value 
for the acquired parcel as the maximum ef- 
fect on valuation (loss) to the parent tract. 
The landowner is fully compensated, both 
in terms of loss to the parent tract and 
value of the parcel acquired, without achiev- 
ing a windfall at the expense of taxpayers. 

If loss of size resulted in proportional 
loss in value, then the price per square foot 
for large and small properties would re- 
main constant. The fact that smaller prop- 
erties usually sell for more per square foot 
than larger properties proves loss in value 
is not proportional to size. It also proves 
that the government is not conferring bene- 
fit or enhancement in the before and after 
appraisals. The smaller sized after (remain- 
der) parcel may be valued at more per 
square foot than the parent but not more 
than the parent expressed in totals. 

The land taken must be valued as a por- 
tion of the tract of which it was a part, and 
not as if it stood alone. Nichols §14.06, cit- 
ing Home Owners of Winter Haven, Inc. 
v. Polk County, 320 So.2d 480 (Fla. 2d 
DCA 1975). Further, this case also noted 
that consideration of the effect the loss of 
generally an independently unusable strip 
has upon the market value of the remain- 
der tract is appropriate. 

The standard jury instructions prepared 
by the Eminent Domain Committee of The 
Florida Bar provide for entitlement to “full 


compensation,” which includes the “fair mar- 
ket value of the property being taken” plus 
any damages. If there is little or no market 
value to the strip being acquired, compen- 
sation should be according to the effect on 
the remainder and the instructions that the 
owner is “entitled to be put in as good a 
position financially as he would have been 
if the property had not been taken” and 
by “what has the owner lost.” It is the gov- 
ernment’s method which is in accord with 
those standards, and the only one of the 
two methods that prevents the owner from 
being in a better position than before the 
acquisition. 


Conclusion 

The implications of before and after ap- 
praisal methodology are potentially signifi- 
cant. When viewed in conjunction with the 
offer of judgment rules, new incentives are 
created. The purpose is to give lawyers rep- 
resenting the taxpaying public an opportu- 
nity to compete on a fair basis at trial. Now 
for the first time, eminent domain will be 
a true trial, a contest for the intellect by 
persuasive argument between competing 
theories. There is no contest now. 

Finally, the new certification standards 
for appraisers and appraisals will require 
that an appraiser consider whether a physi- 
cal segment of a property contributes pro 
rata to the whole. An appraiser fails to com- 
ply with the statutory mandate when 
square foot (pro rata) methodology is em- 
ployed without consideration of the appro- 


priateness of the choice. The government 
may need to revise professional agreements 
to direct before and after methodology, and 
to review appraisal formats which are, of 
course, now the same for both sides.0 
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n January 2, 1988, President 

Reagan and Prime Minister 

Mulroney signed the United 

States-Canada Free Trade Agree- 
ment (FTA).! The FTA took effect on 
January 1, 1989. It heralds an era of re- 
duced prices, diversity of products, open 
reciprocal investment provisions and a sub- 
stantially greater trade in goods and serv- 
ices. Florida consumers and manufacturers 
alike should benefit from the FTA. The 
most important FTA provisions include the 
following. 


Tariffs 

Art. 401 of the FTA governs tariff elimi- 
nation. In Art. 401.2 it is mandated that 
each “Party” shall “progressively eliminate 
its customs duties on goods originating in 
the territory of the other Party” in accor- 
dance with a schedule involving a three- 
staged removal of tariffs over a 10-year 
period. Staging category A goods are those 
which will be free of duty as of January 1, 
1989.2 Duties on staging category B goods 
are to be removed in five equal annual 
stages commencing on January 1, 1989, 
and ending on January 1, 1993.3 Staging 
category C goods will have duties removed 
~ over 10 equal annual stages commencing 
on January 1, 1989, and ending January 
1, 1998.4 The rationale for creation of three 
separate groups with different phase-out pe- 
riods relates to the need for certain industry 
sectors to adjust more gradually to the 
removal of tariffs. 

A consensus on both sides of the border 
is that the removal of tariffs and related 
border measures constitutes the single most 
important part of the FTA. Nevertheless, 
Canadians made it clear during negotia- 
tions that they feared that manufacturing 
plants located in Canada might be closed 
by U.S. owners upon the enactment of the 
FTA. These fears were realized when, only 
days after the Canadian election of Novem- 
ber 21, 1988, two such closings occurred. 
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Gillette Canada, Inc., closed its Toronto 
and Montreal plants resulting in the loss 
of more than 600 jobs on November 23, 
1988, and on November 25, 1988, 140 jobs 
were lost in the PPG Canada, Inc., closing 
of its Toronto paint factory.5 


Rules of Origin 

In order to assure that FTA benefits are 
accorded only to appropriate goods, rules 
of origin have been established defining 
which goods will be included. Art. 301.1 
outlines the first category of goods, namely 
those “wholly obtained or produced in the 
territory of either Party or both Parties.” 
Art. 304 sets out the list of goods in this 
category and includes minerals, crops, vari- 
ous kinds of fish and marine life, and 
manufacturing scrap and waste, among 
others. 

A second rule of origin concerns goods 
which have been transformed. This rule, set 
out in Art. 301.2, states that goods will be 


deemed to have originated in the territory 
of a party and thus be allowable as duty 
free if their transformation is according to 
the provisions of the FTA.® 

Another important requirement within 
Ch. 3 of the FTA concerns transshipment. 
Thus, when third countries are involved, it 
is required that goods be shipped directly 
from Canada to the U.S. or from the U.S. 
to Canada without entering into the com- 
merce of a third country.’ It should be 
noted that the transshipment provision will 
disqualify goods shipped from the United 
States to a third country for final process- 
ing before export to Canada. This could 
negatively impact the Mexican twin plant 
or “Maquiladora” operations. 


Services 

The services economy is the fastest grow- 
ing area of trade between the United States 
and Canada, with U.S. Department of Com- 
merce estimates for trade in services at $18 
billion for 1987. Moreover, it is likely that 
the FTA will have a substantially positive 
effect upon the services sector with an ex- 
pected increase in jobs. 

The most important element of the serv- 
ices chapter is the concept—central to 
much of the FTA—of national treatment. 
It is required that each party treat citizens 
of the other no less favorably than its own 
citizens.® Services covered by Ch. 14 of the 
FTA are wide-ranging and include agricul- 
ture and forestry services, mining services, 
construction services, distributive trade serv- 
ices, insurance and real estate services, 
commercial services and “other” services— 
defined as architecture, computer services 
and telecommunications-network-based en- 
hanced services, and tourism services. The 
“other” services are deemed to be signifi- 
cant enough to warrant a separate sectoral 
annex.? 

Deviations from national treatment are 
summarized in Art. 1402.3 which allows for 
differential treatment when necessary for 
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“prudential, fiduciary, health and safety, or 
consumer protection reasons.” It is re- 
quired, however, that “such different 
treatment” be equivalent, in effect, to treat- 
ment which would be accorded by a party 
to its own citizens. 

Art. 1407 attempts to limit a perceived 
future problem by providing that new taxa- 
tion measures may not constitute “arbitrary 
or unjustifiable discrimination” between citi- 
zens of the U.S. and Canada or constitute 
a “disguised restriction on trade” in serv- 
ices between citizens of the two countries. 
In addition to taxation, licensing and certi- 
fication is dealt with so as to limit any use 
of standards to dilute the coverage of the 
FTA. Art. 1403.2 makes it mandatory 
upon both countries to ensure that licens- 
ing or certification measures do not, in 
effect, discriminatorily impair or restrain 
the access of persons from the other coun- 
try to licensing or certification. 


Investment 

As in the services area, national treat- 
ment is the primary conceptual underpin- 
ning of the investment area. Art. 1602.1 
allows for like treatment of foreign inves- 
tors in each country in relation to the 
establishment, acquisition, operation, and 
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sale of business enterprises. Nevertheless, ex- 
ceptions to national treatment abound. 
Art. 1602.8 contains the same exceptions 
as found in the services chapter with refer- 
ence to fiduciary, health and safety and 
consumer protection matters. !° 

It is generally agreed that a very impor- 
tant aspect of the FTA investment provi- 
sions is the lowering of Canadian barriers 
to U.S. investment. The pre-FTA system 
in Canada required screening of direct in- 
vestments above a threshold of $5 million 
Canadian. Under the FTA, the review 
thresholds are gradually increased, such 
that the first year review threshold is $25 
million, with increases to $50 million, $100 
million and $150 million Canadian on the 
first, second and third anniversaries of the 
FTA.!! 

Indirect U.S. investment in Canada is 
also made easier by the FTA. Annex 
1607.3(2)(ii) increases the thresholds for 
indirect investment from $50 million Cana- 
dian to $100 million as of the implementa- 
tion date, rising to $250 million and $500 
million on the first and second 
anniversaries of the FTA. 


immigration: Temporary Entry 


It was crucial for the parties to create 
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workable immigration provisions so that 
border problems would not compromise 
the sweeping trade provisions. Thus, in or- 
der to accommodate the exchange of 
people as well as the exchange of goods, 
the FTA created four temporary visa cate- 
gories for persons moving from country to 
country. The four categories are for “busi- 
ness persons,” defined as citizens of a party 
engaged in the “trade of goods or services 
or in investment activities.”!2 The four visa 
categories are (1) business visitors, (2) pro- 
fessionals, (3) intra-company transferees 
and (4) traders and investors. 

Business visitors are listed in Schedule 1 
to Annex 1502.1 of the FTA. Schedule | 
describes persons engaged in (1) research 
and design, (2) growth, manufacture and 
production, (3) marketing, (4) sales, (5) dis- 
tribution, (6) after-sales service and (7) 
general service. Individuals from Canada 
qualifying under Schedule | are prohibited 
from receiving salary or other remunera- 
tion from a U.S. source. 

Professionals are divided into three 
classes under the FTA. First, there are pro- 
fessionals covered by Schedule 2 to Annex 
1502.1 of the FTA. Second, there are so- 
called “general service professionals” cov- 
ered in Schedule | of the FTA and who 
may receive no salary or other remunera- 
tion in the United States. The third group 
is comprised of those covered neither by 
Schedule | nor Schedule 2 of Annex 
1502.1, but who would qualify under the 
current H-1 law and regulations pursuant 
to the Immigration and Nationality Act.!3 

The third group of business persons un- 
der the FTA are intra-company transferees. 
It appears that FTA transferees from Can- 
ada will be subject to the same restrictive 
rules currently in force. These rules allow 
only executives or managers for the largest 
multinational companies to enter the U.S. 
under this category. 

The fourth group, and without question 
the most important, are traders and inves- 
tors. The FTA, for the first time, creates 
the ability for Canadian investors to enter 
the United States in a visa category directly 
related to their trade or investment. Here- 
tofore, Canadians had to seek other visa 
entitlements due to the lack of a treaty of 
navigation and commerce between Canada 
and the U.S. Now, under the FTA, treaty 
investors and treaty traders may enter the 
U.S. under standards which are likely to 
be similar to those presently in force in the 
E-1 and E-2 visa categories. According to 
the definition contained in Annex 1502.1, 
entry may be gained for persons seeking tem- 
porary entry “to carry on substantial trade 


4 


in goods or services” or “solely to develop 
and direct the operations of an enterprise 
in which the business person has invested, 
or is actively in the process of investing, a 
substantial amount of capital.” Interest- 
ingly and also for the first time, the FTA 
allows substantial trade to be either in 
goods or services. Formerly, services were 
not included. 


Dispute Settlement 

The Ch. 18 institutional provisions ad- 
dress, with some exceptions,'4 the dispute 
resolution procedures. The United States- 
Canada Trade Commission (Commission) 
has been set up 


[T]o supervise the implementation of this Agree- 
ment, to resolve disputes that may arise over its 
interpretation and application, to oversee its fur- 
ther elaboration and to consider any other 
matter that may affect its operation.!5 


The Commission will be composed of 
cabinet-level representatives from both coun- 
tries. It is a permanent body which is 
required to meet once per year and as 
needed at other times. Decisions are to be 
made by consensus. !® 

There are three primary levels of dispute 
resolution under the FTA: (1).consultation, 
(2) Commission action, and (3) binding ar- 
bitration or panel of experts. After proper 
notice a.consultation is held, and if the con- 
cerns are not resolved, the matter is then 
referred to a meeting of the Commission.!7 
The Commission has 30 days to resolve the 
matter. If that does not occur, referral may 
then be made to an arbitration panel or to 
a panel of experts!® 


Wine and Distilled Spirits 

Ch. 8 of the FTA covers the pricing, list- 
ing, and distribution of American and 
Canadian wine and distilled spirits and also 
elaborates on labeling requirements and 
blending standards. A notable exception is 
the omission of “beer and malt containing 
beverages” which are specifically exempted 
by Art. 1204 of the FTA. This was the re- 
sult of strong lobbying efforts by the 
Canadian beer industry. Ch. 8 will have the 
greatest impact upon practices of the Ca- 
nadian provinces which have been ex- 
tremely protectionist with respect to the 
wine and distilled spirits industries. 


Agriculture, Energy and 
Manufacturing 

The FTA states its primary. goal for agri- 
culture in Art. 701: 
The Parties agree that their primary goal with 


respect to agricultural subsidies is to achieve, 
on a global. basis, the elimination of all subsi- 


dies which distort agricultural trade, and the 
Parties agree to work together to achieve this 
goal. including through multilateral trade nego- 
tiations.... 


Thus, although the progress toward open 
and unrestricted trade was less dramatic 
here, some bilateral issues were addressed. 

The world’s largest two-way energy trade 
is between the U.S. and Canada. Pursuant 
to Ch. 9 of the FTA, a substantial commit- 
ment is made to assure free bilateral trade 
in energy, including nondiscriminatory ac- 
cess to energy supplies. U.S. national 
security is enhanced as the U.S. will no 
longer be subject to the whim and caprice 
of the OPEC cartel now that there exists 
guaranteed access to Canadian petroleum 
reserves. 

The FTA covers automotive trade in Ch. 
3 (rules of origin) and Ch. 10 (trade in auto- 
motive goods). It is indicated in Art. 1001 
that the existing arrangement, the Agree- 
ment Concerning Automotive Products!? 
(the so-called automotive agreement) will 
continue to be administered. 

Textiles and apparel are mentioned only 
briefly in the rules of origin chapter and 
are not the subject of a separate chapter. 
The U.S textile and apparel industry may 
be negatively impacted by the FTA as it is 
expected that trade flows will be uneven 
with more goods coming from Canada into 
the U.S. than vice versa. 


Financial Services.and Other 
Border Measures 

Prior to the FTA, the U.S. financial com- 
munity was frustrated by what it consid- 
ered to be substantial trade barriers caused 
by strict Canadian regulation of financial 
institutions. Canadian limitations on capi- 
talization, lending limits and nonresident 
ownership of financial institutions had cre- 
ated a serious impediment to U.S. access 
to the Canadian market place. Under the 
FTA, U.S. financial institutions will now 
enjoy acquisition and business opportuni- 
ties not previously available.2° Canadian 
financial institutions will not benefit as 
much as their U.S. counterparts due to the 
Glass-Steagall Act restrictions which will 
prevent them from performing investment 
banking services in the U.S.?! 

The FTA creates substantial changes in 
customs user fees, duty waivers and remis- 
sions, import and export restrictions and 
customs procedures. For example, customs 
user fees will be eliminated over a five-year 
period and duty drawback on exports will 
also end in five years with very limited 
exceptions.?2 


Technical Barriers and 
Technical Standards 

The parties intend to harmonize their fed- 
eral standards and to promote the harmo- 
nization of private standards. 


What the FTA Does Not Cover 
Several important industrial sectors and 
issues were not addressed by the FTA, in- 
cluding cultural industries, transportation 
and intellectual property. Cultural indus- 
tries constitute the most controversial FTA 
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issue in Canada, owing to the feeling in Can- 
ada that U.S. cultural institutions tend to 
overwhelm their Canadian counterparts. 
Thus, the Canadian publishing, film and 
other cultural institutions remain nationally 
protected and not covered by the FTA. 


Conclusion 

The removal of tariffs and most other 
trade barriers under the FTA will undoubt- 
edly increase two-way trade, expand job 
markets —especially in the services sector 
— and lower costs for consumers in both 
countries. Many feel that this successful bi- 
lateral agreement will lead to enhanced 
multilateral opportunities in the context of 
the ongoing GATT”? negotiations and it 


could provide the spark for the creation of 
a North American common market.0 


' United States-Canada Free Trade Agree- 
ment, Jan. 2, 1988, Pub. L. No. 100-449 (Sept. 
19, 1988), 27 I.L.M. 281 (March 1988). 

2Some of the more important staging cate- 
gory A goods include: automatic data process- 
ing equipment, computer modems, furs and fur 
garments, leather, fish and liquified natural gas. 

3Some of the more important staging cate- 
gory B goods include: coffee, precious metals, 
nickel products, office machinery, petroleum, pa- 
per products and machine tools. 

4Some of the more important staging cate- 
gory C goods include: tobacco, cigars and 
cigarettes, rubber, prescription drugs, tires, tex- 
tiles, sail and motor boats and plastics. 

5$t. Petersburg Times, at A21, Col. 1 (No- 
vember 30, 1988). In contrast, Proctor and 
Gamble announced a $330 million expansion of 
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a sawmill plant in Alberta. Wall Street Journal, 
at B8, Col. 1 (December 19, 1988). 

6 FTA supra, note |, at art. 301.2. 

7 Id., art. 302. 

8 Jd., art. 1402.1. Art. 1402.2 accords the 
FTA national treatment to Canadian provinces 
and U.S. states requiring “treatment no less fa- 
vorable than the most favorable treatment 
accorded by such province or state in like cir- 
cumstances” to its own citizens. This is impor- 
tant, as provincial and state protectionism is 
frequently a trade barrier. 

9 Id., annex 1404. 

10 Relate FTA art. 1402.3. 

annex 1607.3(2)(i). 

12 Td., art. 1506. 

'3 Immigration and Nationality Act, 8 U.S.C. 
1101(a)(15)(H)(i). 

'4 The general dispute settlement mechanisms 
contained in Ch. 18 do not apply to financial 
services disputes (Ch. 17) and disputes pertain- 
ing to anti-dumping and countervailing duty 
cases (Ch. 19). 

1S FTA supra note 1, art. 1802.1. 

16 Td., art. 1802. 

'7 Td., art. 1804. 

18 Td., arts. 1805, 1806, 1807. 

'9 Automotive Products Trade Act of 1965, 


* 19 U.S.C. §§2001-33, Pub. L. No. 89-283, 79 


Stat. 1016 (1965). 

20 FTA supra note 1, art. 1703. 

21 Jd., art. 1702. 

22 Td., arts. 403 and 404. 

23 General Agreement on Tariffs and Trade, 
61 Stat. (5) and (6), T.1.A.S. No. 1700, 55 
U.N.T.S. 194 (Oct. 30, 1947). 
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TRIAL LAWYERS FORUM J 


Defending the Former Employee 
Against Noncompetition Lawsuits 


lorida’s economic growth con- 

tinues to encourage employees to 

become entrepreneurs. Such indi- 

viduals tend to start businesses 
with which they are familiar — businesses 
similar to that of their former employer. 
Eventually, the employer learns of the new 
business, feels intimidated and/or outraged 
by the competition, and threatens his for- 
mer employee with a lawsuit in an attempt 
to coerce him into closing the business, 
or actually files a lawsuit seeking dam- 
ages and injunctive relief against the 
former employee. 

Often the employee does not seek formal 
legal advice prior to terminating his employ- 
ment to determine the scope of what he can 
and cannot lawfully do, while still em- 
ployed and after his employment ends, in 
connection with his new business. How- 
ever, when consulted by the former em- 
ployee, the attorney should consider certain 
matters with his client to determine 
whether the former employer may have 
valid claims to cause his former employee 
to cease doing business, or for damages, or 
whether the client has meritorious defenses 
which he should aggressively assert. 


Employment Agreements 

The former employee’s counsel might 
first evaluate whether his client had entered 
into an enforceable agreement with the for- 
mer employer prohibiting the client from 
operating his new business. F.S. §542.33(2) 
authorizes employees, those employed as 
agents, and independent contractors to 
agree with their employers that they will 
not engage in a similar business or solicit 


their employers’ customers.! To be enforce-° 


able, the restrictive covenant must be rea- 
sonably limited as to time and geographic 
area.2 Such agreements are enforceable 
even if the employer’s business does not in- 
volve confidential information.3 

If the former employee is violating a 
valid and enforceable restrictive covenant, 


Most individuals are 
not apprised of their 
common law duties 
or contractual 
duties regarding 
employment. The 
former employee's 
lawyer must be 
prepared to advise 


by Tama K. Kirby 


Florida courts may award damages and tem- 
porary and permanent injunctive relief 
against him.* Monetary damages are typi- 
cally quite difficult to establish, and often 
cannot adequately compensate for viola- 
tions of restrictive covenants; thus, injunc- 
tions are the “normal” and “favored” 
remedy for employers.5 To obtain a tem- 
porary injunction an employer need only 
plead and prove (1) the contract; (2) his for- 
mer employee’s “intentional, direct, and 
material breach” of the contract; and (3) 
that no adequate relief, except injunc- 
tive relief, exists. Irreparable injury is 
presumed.® 

Litigation involving a claim for breach 
of a restrictive covenant involves a close 
scrutiny of specific facts. Counsel must re- 
view in. detail the similarities and differ- 
ences between the employer’s business and 
his client’s business, including their custom- 
ers and potential customers, products and/ 
or services, vendors and suppliers, and geo- 


graphic areas of business; and the nature 
of the former employee-client’s work for his 
former employer. The former employee’s 
counsel may be able to present a viable ar- 
gument that the businesses are “not suffi- 
ciently similar” to justify enforcement of the 
restrictive covenant. 

If the restriction is not reasonable on its 
face, the court may rule on the reasonable- 
ness of the restriction even if the defense 
does not raise the issue.’ When appearing 
to be facially reasonable, the former em- 
ployee then has the burden to plead and 
prove that the restriction is “unreasonable” 
under the facts and circumstances surround- 
ing the parties and their businesses.’ The 
former employee-client should be made 
aware, however, that even if the court finds 
the restrictive covenant to be overly broad 
in time span and/or geographic area, there 
is authority in Florida for the court to de- 
termine what is reasonable under the 
circumstances and to enforce the covenant 
to that extent.? 

The former employee’s attorney should 
also discuss with his client whether he was 
motivated to leave his former employment 
by his employer’s misconduct. Florida com- 
mon law recognizes that a prior material 
breach of an employment agreement by the 
employer discharges the employee from 
abiding by a restrictive covenant in that 
agreement, if the covenant is dependent 
upon the employer’s performance of other 
provisions in the agreement.!° Many em- 
ployment agreements, however, provide 
that the restrictive covenant is not a depend- 
ent covenant and any claim against the 
employer for breach of the agreement is not 
a defense to a claim for violation of the 
covenant. Other possible defenses include 
waiver, estoppel, and unclean hands. 

If the client has no written employment 
agreement, the attorney should consider 
whether the employer might have a claim 
for breach of an oral agreement with his 
former employee. Under Florida common 
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law, employment is terminable at will by 
either party if there is no agreement as to 
the duration of the employment.!! Gener- 
ally, a party to such an agreement has no 
claim for damages for the other party’s ter- 
mination of it.!2 A party to such an agree- 
ment may, however, have a claim for the 
terminating party’s failure to give reason- 
able notice of termination, if the suing 
party was damaged by the inadequate 
notice. !3 


The Employee’s Conduct 

Florida courts consistently hold that an 
employee owes a duty to his employer to 
act in good faith in connection with his em- 
ployment.!4 During the employer-employee 
relationship, the employee has “a common 
law duty not to engage in disloyal acts in 
anticipation of future competition” with his 
employer. !5 

Several Florida decisions define the na- 
ture of activities that might be considered 
breaches of the duty of good faith owed 
by the employee to the employer. Absent 
a restrictive covenant limiting future 
employment, an employee can end his 
employment and compete with his former 
employer.'6 And, while he is employed, the 
employee can organize and plan his 
competing business and can notify cus- 
tomers of his planned business through 
advertisements. !7 

Even without a restrictive covenant the 
employee cannot, prior to the termination 
of his employment, solicit his employe:’s cus- 
tomers for his own business or solicit other 
employees of his employer for his own busi- 
ness.!8 If the former employee-client en- 
gaged in this activity prior to the end of his 
employment, he may face a substantial 
claim for tortious interference with the busi- 
ness relationships of his former employer. 
If the former employee began operating a 
competing business before terminating his 


employment, and his employer did not 
know of and consent to his competition, 
the former employee may be prohibited 
from retaining any profits he earned in his 
business during that time.!9 

The employee should also be instructed 
against discussing his former employment 
with customers or suppliers in that a cor- 
poration can recover damages for “injuries 
suffered because of written or oral publica- 
tion of false defamatory matter which tends 
to be prejudicial in the conduct of a trade 
or business or to deter third persons from 
dealing in business” with it. 


Intellectual Property 

The common law duty of good faith pro- 
hibits the employee from using to his 
employer’s detriment, prior to the end of 
his employment, confidential information 
acquired during his employment.?! The em- 
ployee is also prohibited from using or 
disclosing, after his employment ends, con- 
fidential business information acquired 
during his employment, including “a spe- 
cial technique or process developed by his 
employer,” even when there is no contrac- 
tual agreement imposing that duty on 
him.” 

In the absence of an agreement to the 
contrary, when the employee ieaves his em- 
ployment, he may take customer lists that 
he has personally compiled, so long as the 
names were “readily obtainable” from pub- 
lic sources or from memory.?3 The em- 
ployee cannot take or use customer lists 
which are “a distillation of larger lists, re- 
flecting considerable effort, knowledge, 
time and expertise on the part of the” for- 
mer employer.”4 Distilled customer lists are 
considered trade secrets and are protectable 
even if the former employee has no con- 
tractual agreement prohibiting him from us- 
ing them.25 Consequently, the former em- 
ployee-client should be aware that he could 


be faced with a viable claim for breach of 
fiduciary duty or common law unfair com- 
petition, even absent a contractual agree- 
ment with his former employer, if he uses 
or discloses, prior to or even after termina- 
tion of his employment, confidential busi- 
ness information or trade secrets that were 
acquired from his former employer. 
However, if the former employee is only 
“using, in competition with his former em- 
ployer, methods of doing business . . . 
which are but skilled variations of general 
processes known to the particular trade,” 
he has not violated his duty of good faith.26 
Until recently, F.S. §812.081 provided 
the only statutory civil remedy for theft of 
a trade secret in Florida. The owner of a 
trade secret could request an injunction to 
be imposed under F.S. §812.035, and three 
times his actual damages, plus attorneys’ 
fees and court costs, to be awarded under 


‘F.S. §772.11, against 


fa]ny person who, with intent.to deprive or with- 
hold from the owner thereof the control of a 
trade secret, or with an intent to appropriate a 
trade secret to his own use or to the use of an- 
other, steals or embezzles an article represent- 
ing a.trade secret. ...?7 


Florida’s Uniform Trade Secrets Act (the 
“Trade Secrets Act”) took effect on Octo- 
ber 1, 1988.28 The Trade Secrets Act 
provides a civil remedy for the misappro- 
priation of a trade secret that occurs after 
its effective date.29 There are several signifi- 
cant differences between the theft statute 
and the Trade Secrets Act. 

First, unlike the Trade Secrets Act, the 
theft statute requires the alleged wrongdoer 
to have had “intent to deprive” or “intent 
to appropriate.” Misappropriation occurs 
under the Trade Secrets Act if a person ac- 
quires another’s trade secret and “knows or 
has reason to know that the trade secret 
was acquired by improper means.” Mis- 
appropriation also occurs if a person 
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discloses or uses another’s trade secret with- 
out authority, and the person 
1. Used improper means to acquire knowledge 
of the trade secret; or 2. At the time of disclo- 
sure or use, knew or had reason to know that 
his knowledge of the trade secret was: (a) De- 
rived from or through a person who had utilized 
improper means to acquire it; (b) Acquired un- 
der circumstances giving rise to a duty to 
maintain its secrecy or limit its use; or (c) De- 
rived from or through a person who owed a 
duty to the person seeking relief to maintain its 
secrecy or limit its use; or 3. Before a material 
change of his position, knew or had reason to 
know that it was a trade secret and that knowl- 
edge of it had been acquired by accident or 
mistake.*! 

The definition of “improper means” in- 
cludes theft.32 

Second, the damages that may be recov- 
ered under §4(1) of the Trade Secrets Act 
“include both the actual loss caused by mis- 
appropriation and the unjust enrichment 
caused by misappropriation that is not 
taken into account in computing actual 
loss.”33 Alternatively, one injured by the mis- 
appropriation of a trade secret may request 
“a reasonable royalty for a misappropria- 
tor’s unauthorized disclosure or use of a 
trade secret.”34 Under §4(2) of the Trade 
Secrets Act, exemplary damages of up to 
twice the award under §4(1) of the Trade 
Secrets Act are recoverable “if willful and 
malicious appropriation exists.”35 F.S. 
§772.11 expressly prohibits recovery of pu- 
nitive damages for theft of a trade secret, 
although it does provide for recovery of 
“threefold the actual damages sustained.”°6 
Consequently, it appears that the same 
amount may be recovered under both stat- 
utes, except that the Trade Secrets Act 
allows an additional recovery for unjust en- 
richment. But, criminal intent must be 
shown to recover under the theft statute, 
while “willful and malicious appropriation” 
only need be shown to recover exemplary 
damages under the Trade Secrets Act. 

Lastly, the statute of limitations for the 
civil remedy for theft of a trade secret is 
five years after the action accrues.3” The stat- 
ute of limitations under the Trade Secrets 
Act is three years “after the misappropria- 
tion is discovered or by the exercise of 
reasonable diligence should have been 
discovered.”38 

The Trade Secrets Act “displaces conflict- 
ing tort, restitutionary, and other law of 
this state providing civil remedies for mis- 
appropriation of a trade secret.”39 Al- 
though the act does not expressly displace 
F.S. §812.081, §8 of the act suggests that 
there is no longer a civil action available 
under that statute for a theft occurring af- 
ter October 1, 1988, because: (1) The theft 


statute provides a civil cause of action for 
improper appropriation of a trade secret; 
(2) the definition of “improper means” un- 
der the act includes theft; and (3) §9 of the 
act states that the act should be applied to 
further its purpose to make Florida’s mis- 
appropriation law conform with the law of 
other states which have enacted a trade se- 
crets act.“ Since the Trade Secrets Act 
does not expressly state that there is no 
longer a civil action for violation of F.S. 
§812.081, both the former employer and 
the former employee should evaluate 
whether the former employee violated the 
theft statute and treat it as though civil reme- 
dies can still be obtained for its violation. 
Furthermore, any misappropriation that oc- 
curred or began prior to October 1, 1988, 
cannot be the subject of an action under 
the Trade Secrets Act.*! 

The former employees’ counsel should 
also evaluate whether his client is using a 
trademark, service mark or trade dress in 
his new business which is confusingly- 
similar to, and infringing of, those used by 
his former employer, under the Trademark 
Act of 1946, 15 U.S.C. §§1051-1127, F.S. 
§495.011-.041, and Florida’s common law 
of unfair competition. 


Counterclaims 

If it is determined that the former em- 
ployee has not committed any of the above- 
discussed breaches or violations, or that he 
has valid affirmative defenses to the claims 
threatened or asserted against him, his at- 
torney should consider whether the facts sup- 
port a counterclaim against the former 
employer. Possible counterclaims include: 
(1) requesting treble damages, and costs 
and attorneys’ fees, under Florida’s Anti- 
trust Act of 1980, F.S. $542.15 et seq., for 
the former employer’s monopolization of 
or attempt to monopolize the subject mar- 
ket; (2) requesting damages for the former 
employer’s unjust filing of the lawsuit for 
the purpose of interfering with prospective 
business relationships of his former em- 
ployee under the common law theory of tor- 
tious interference; and (3) requesting dam- 
ages for the former employer’s breach of 
an employment agreement with the former 
employee. The former employee may also 
request a declaratory judgment that the re- 
strictive covenant is unenforceable based 
on certain defenses raised to the complaint. 

Unfortunately, most individuals are not 
apprised of their common law duties, or 
even contractual duties, with regard to 
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what they can do in relation to their em- 
ployment. Consequently, the former em- 
ployee’s lawyer must be prepared to render 
advice as to all possible repercussions in pro- 
ceeding with his new business.0 


'Fia. Stat. §542.33(2) (1987). Standard 
Newspapers, Inc. v. Woods, 110 So.2d 397 (Fla. 
1959) (upheld constitutionality of provision). In- 
dependent contractors were included in Fa. 
Stat. §542.33(2), effective May 21, 1987. 

2? Fia. Stat. §542.33(2). See Miller Mechani- 
cal, Inc. v. Ruth, 300 So.2d 11 (Fla. 1974). For 
decisions in which Florida courts determined re- 
strictive covenants to be reasonable see Kverne 
v. Rollins Protective Services Co., 515 So. 2d 
1320 (Fla. 3d D.C.A. 1987); Dorminy v. Frank 
B. Hall & Co., 464 So.2d 154 (Fla. Sth D.C.A. 
1985). 

3 Kverne, 515 So.2d 1320; Foster & Co. v. 
Snodgrass, 333 So.2d 521 (Fla. 2d D.C.A. 
1976). 

4 Fra. Stat. §542.33(2). See, e.g., Miller, 
300 So.2d 11; Silvers v. Dis-Com Securities, 
Inc., 403 So.2d 1133 (Fla. 4th D.C.A. 1981). 

5 Miller, 303 So.2d 11; Rollins Protective 
Services Co. v. Lamons, 472 So.2d 812 (Fla. 
5th D.C.A. 1985); Capraro v. Lanier Business 
Prod., Inc., 445 So.2d 719 (Fla. 4th D.C.A. 
1984), aff'd, 446 So.2d 212 (Fla. 1985); Sentry 
Ins. v. Dunn, 411 So.2d 336 (Fla. Sth D.C.A. 
1982); Silvers, 403 So.2d 1133. 

6 Lamons, 472 So.2d 812; Capraro, 445 
So.2d 719, affd, 466 So.2d 212; Sentry, 411 
So.2d 336; Silvers, 403 So.2d 1133. 

7 Silvers, 403 So.2d 1133. 

8 Silvers, 403 So.2d 1133; Tomasello, Inc. 
v. Los Santos, 394 So.2d 1069 (Fla. 4th D.C.A. 
1981). See also Dorminy, 464 So.2d 154; Auto 
Club Affiliates, Inc. v. Donahey, 21 So.2d 239 
(Fla. 2d D.C.A. 1973). 

9 Miller, 300 So.2d 11; Dorminy, 464 So.2d 
154; Auto Club Affiliates, Inc., 21 So.2d 239. 

© Cordis Corp. v. Prooslin, 482 So.2d 486 
(Fla. 3d D.C.A. 1986); Capraro, 445 So.2d 719, 
aff'd, 466 So.2d 212; Thomas v. Fed. Ins. 
Agency, 51 B.R. 653 (Bankr. M.D. Fla. 1985); 
Troup v. Heacock, 367 So.2d 691 (Fla. Ist 
D.C.A. 1979). 

"! See, e.g., Crawford v. David Shapiro & 
Co.. P.A.. 490 So.2d 993 (Fla. 3d D.C.A. 1986). 
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'4 Kilgore Ace Hardware, Inc. v. Newsome, 
352 So.2d 918 (Fla. 2d D.C.A. 1977). 

1S Ins. Field Services, Inc. v. White & White 
Inspection and Audit Service, Inc., 384 So.2d 
303, 308 (Fla. Sth D.C.A. 1980). See also Fish 
v. Adams, 401 So.2d 843 (Fla. Sth D.C.A. 
1981). 

16 Ins. Field Services, Inc., 384 So.2d 303. See 
Fish, 401 So.2d 843. 

17 See, e.g., Fish, 401 So.2d 843. 

' Fish, 401 So.2d 843; Ins. Field Services, 
Inc., 384 So.2d 303. 

19 Singletary v. Mann, 24 So.2d 718 (Fla. 
1946); see also ITT Community Development 
Corp. v. Barton, 457 F. Supp. 224 (M.D. Fla. 
1978); Van Woy v. Willis, 14 So.2d 185 (Fla. 
1948). 

20 Kilgore Ace Hardware, Inc., 352 So.2d at 
920. 

2! Fish, 401 So.2d 843. See also Bert Lane 
Co. v. International Indus., Inc., 84 So.2d 5 
(Fla. 1955). 


2 Lee v. Cercoa, Inc., 433 So.2d 1 (Fla. 4th 
D.C.A. 1983). See Unistar Corp. v. Child, 415 
So.2d 733 (Fla. 3d D.C.A. 1982); Erik Electric 
Co. v. Elliot, 375 So.2d 1136 (Fla. 3d D.C.A. 
1979). 

23 Blackstone v. Dade City Osteopathic 
Clinic, 511 So.2d 1050 (Fla. 3d D.C.A. 1987); 
Inland Rubber Corp. v. Helman, 737 So.2d 291 
(Fla. Ist D.C.A. 1970). 

4 Erik Elec., 375 So.2d at 1137. See Unistar, 
415 So.2d 733. 

25 Unistar, 415 So.2d 733; Erik Elec., 375 
So.2d 1136. 

26 Lee v. Cercoa, Inc., 433 So.2d at 2, n. 1. 

27 Fra. Star. §812.08 1(2)(1987) [emphasis sup- 
plied]. 

28 Uniform Trade Secrets Act, Fa. Star. §§1- 
8 (1988) (tentative assignment as $§688.001- 
010). 

29 Fia. Stat. §10 (tentative assignment as 
§688.010). 

30 FLa. Stat. §2(2)(a) (tentative assignment 
as §688.002(2)(a)). 

31 Fla. Stat. §2(2)(b) (tentative assignment 
as §688.002(2)(b)) [Emphasis supplied]. 

32 Fa. Stat. §2(1) (tentative assignment as 
§688.002(1)). 

33 Fa. Stat. §4(1) (tentative assignment of 
§688.004(1)). 

34 Fra. Stat. §4(1) (tentative assignment as 
§688.004(1)). 

35 FLa. Stat. §4(2) (tentative assignment as 
§688.004(2)). 

36 Fla. Stat. §772.11 (1987). 

37 Fia. Stat. §812.035(10). 

38 Stat. §7 (tentative assignment as 
§688.007). 

39 FLa. Stat. §8(1) (tentative assignment as 
§688.008(1)). “This act does not affect: (a) Con- 
tractual remedies, whether or not based upon 
misappropriation of a trade secret; (b) Other 
civil remedies that are not based upon misap- 
propriation of a trade secret; or (c) Criminal 
remedies, whether or not based upon misappro- 
priation of a trade secret.” Consequently, the 
causes of action for breach of fiduciary duty and 
unfair competition discussed in the text remain 
viable claims even if they involve the improper 
use or disclosure of trade secrets. Fia. Stat. 
§8(2) (tentative assignment as §688.008(2)). 

40 Stat. §9 (tentative assignment as 
§$688.009). 

41 FLa. Stat. §10 (tentative assignment at 


§688.010). 
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GENERAL PRACTICE 


Manifest Necessity — A Trial Judge’s 
Responsibility to Assure Justice 


The Court is invested with the discretionary 
authority of discharging the jury from giving 
any verdict, whenever, in its opinion, taking all 
the circumstances into consideration there is a 
manifest necessity for the act, or the ends of 
public justice would otherwise be defeated. 
United States v. Perez, 22 U.S. 579 (1824) 


anifest necessity is a hoary 

doctrine that vests within 

the trial court the inherent 

authority and responsibil- 
ity to ensure that the ends of justice will 
be met. In the context of the criminal jury 
trial, the doctrine may empower the judge 
to declare a mistrial and require another 
jury to try the defendant, sua sponte, or 
upon motion of the prosecution, without 
the consent of the defendant or even over 
the defendant’s objection. In light of the ex- 
treme nature of this doctrine, it should only 
be used with the greatest caution, under ur- 
gent circumstances, and for obvious rea- 
sons. Hence, necessity for the declaration 
of a mistrial should be manifest from the 
record. 

Since manifest necessity has no written 
formula or rules to guide the trial court, 
the purpose of this article is to give some 
guidance on the application of this infre- 
quently used doctrine. Doctrinal principles 
require the court to take all circumstances 
into account in determining whether the 
jury will act with the independence and free- 
dom which is requisite to a fair trial of the 
issues between the parties. 


Emergence and Development 
of the Doctrine 

The roots of manifest necessity stem 
from the common law. Principaliy, under 
the later reigns of the Stuart family (1603- 
1714), a jury could be discharged, and a 
defendant retried for the benefit of the 
crown.! The procedure was abandoned in 
1746, due to the great abuse inherent in 
such a power.” After all, the manifest ne- 
cessity concept was anathema to the com- 


Case law indicates 
that mistrials 
declared on the 
doctrine of 
manifest necessity 
should be 
rarely used 


by Judge 
David M. Gersten 


peting concept of ancient common law 
which provided that one acquittal or con- 
viction should satisfy the law. In other 
words, manifest necessity was contrary to 
the plea of autrefois acquit and autrefois 
convict.> The history of government is such 
that a criminal trial is a formidable engine 
in the machinery of an administration. 


®@United States Supreme Court Cases 

In United States v. Perez, 22 U.S. 579 
(1824), the U.S. Supreme Court dealt 
squarely with the issue of whether the dis- 
charge of a jury, sua sponte, without a ver- 
dict and without consent of the defendant, 
was a bar to a new trial for the same of- 
fense. In that case, the jury, unable to reach 
a verdict, was discharged without the con- 
sent of the defendant. On appeal, the Su- 
preme Court left open the authority of the 
courts to discharge a jury before a verdict 
on two grounds: (a) manifest necessity and 
(b) for the ends of public justice. The court 


further stated that it was impossible to de- 
fine all the circumstances in which a court 
could properly interfere. 

The Perez Court admonished that the 
trial court’s discretion should be used with 
the greatest caution, under urgent circum- 
stances, and for very plain and obvious 
causes. Such discretion, however, is vested 
within the responsibility of judges under 
their oath of office. 

The next U.S. Supreme Court case to 
deal with the issue of manifest necessity was 
Simmons v. United States, 142 U.S. 148 
(1891). In Simmons, the government 
moved for a mistrial on manifest necessity 
because a juror lied during voir dire when 
he stated that he did not know the defen- 
dant. The defendant obj to a dis- 
charge, but, nonetheless, the trial judge 
found it necessary to discharge the jury to 
prevent the defeat of the ends of justice and 
to protect the defendant. The Supreme 
Court reaffirmed the basic concepts of 
Perez and found that the trial judge was 
fully justified, under the peculiar circum- 
stances, in ordering the jury discharged and 
the defendant retried. 

Shortly thereafter, in Thompson v. 
United States, 155 U.S. 271 (1894), the 
U.S. Supreme Court reaffirmed a trial 
court’s sua sponte discharge of a jury when 
one of the trial jurors sat on the grand jury 
that indicted the defendant. Again, citing 
Perez, the Supreme Court found there was 
manifest necessity for the discharge. 

The Supreme Court later enhanced the 
discretion of the trial court by forbidding 
the mechanical application of an abstract 
formula. In Wade v. Hunter, 336 U.S. 684 
(1949), the Supreme Court even expanded 
the application of the Perez doctrine of 
manifest necessity to military tribunals. In 
Wade, the trial could not be completed 
within a reasonable time because certain 
witnesses were unavailable during war- 
time. The Supreme Court upheld the 
court-martial conviction where the first 
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court-martial was discharged and recon- 
vened. 

In Gori v. United States, 367 U.S. 364 
(1961), the Supreme Court upheld a trial 
judge’s sua sponte declaration of mistrial 
over defense objection, in a case in which 
the trial judge felt that it was in the interest 
of the accused. In Gori, although the trial 
judge was criticized, and his reasons were 
found to be unclear, the Supreme Court 
nonetheless affirmed his decision based on 
“fundamental concepts of the federal ad- 
ministration of criminal justice.” These 
concepts allow the trial judge to determine 
whether a mistrial should be granted when 
prejudice might arise in the heated atmos- 
phere of a trial. The Supreme Court also 
cited Perez as the starting point for princi- 
ples which would guide the federal courts 
in weighing double jeopardy in the context 
of mistrials.* 


®@A Chronology of Florida Cases 

The Florida courts have acknowledged 
the conflict between double jeopardy and 
manifest necessity since 1906. In Allen v. 
State, 52 Fla. 1, 41 So. 593 (1906), the Flor- 
ida Supreme Court recognized the power 
of a court to discharge a sworn jury in a 
case of a manifest, urgent, or absolute ne- 
cessity. The trial court granted the prosecu- 
tion’s motion to discharge the jury when 
the state’s witness was also found to be a 
witness for the defense, and this witness 
was absent from the courtroom. The trial 
court was reversed, however, because of the 
granting of “the arbitrary motion of the 
state’s solicitor, without any necessity or le- 
gal reason therefor, without the consent of 
the defendant....” The court further noted 
that the defendant did not have to object 
to the discharge of the jury. 

In Florida ex rel. Williams v. Grayson, 
90 So. 2d 710 (Fla. 1956), the Florida Su- 
preme Court prohibited the trial court from 
proceeding further against the petitioners, 
when the trial court granted the prosecu- 
tion’s motion for mistrial. The trial court’s 
reason for granting the prosecution’s mo- 
tion was based upon alleged error in the 
record. The motion for mistrial was 
granted without the express consent of the 
accused and for a stated reason which was 
considered legally insufficient. The Su- 
preme Court again recognized the power 
to discharge a jury only in cases of mani- 
fest, urgent, and absolute necessity. 

The Grayson case gave three examples 
of urgent or necessary reasons to justify the 
discharge of the jury: (1) The illness of the 
judge, the accused or a juror requiring the 
absence of any of them from the court; (2) 


the inability of the jury to agree on a ver- 
dict after due and proper deliberation; or 
(3) consent of the accused. 

Interestingly, in Adkins v. Smith, 205 
So. 2d 530 (Fla. 1967), the Florida Su- 
preme Court, recognizing the dictates of 
Perez and its progeny, upheld the subse- 
quent trial of a defendant after the trial 
court’s sua sponte declaration of a mistrial. 
In Adkins, the wife of one of the jurors was 
ill, and the defendant had improperly 
walked out of the courtroom while the trial 
judge was discussing the illness with the ju- 
ror. Under these facts, the Supreme Court 
held that the trial court’s sua sponte decla- 
ration of mistrial, over defense objections, 
was in the interest of preserving the rights 
of the defendant and the rights of the pub- 
lic. The Supreme Court found that the trial 
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judge acted “within the orbit of his reason- 
able discretion.” Double jeopardy, then, 
would not bar retrial. 

In the next Florida cases dealing with 
trial court sua sponte declarations of mis- 
trial, the trial court’s actions were found to 
be an abuse of discretion, and reprosecu- 
tion was barred, based on double jeopardy 
grounds. 

In Florida ex rel. Mitchell v. Walker, 294 
So. 2d 124 (Fla. 2d DCA 1974), the appel- 
late court stated that no manifest necessity 
exists for declaring a mistrial when (1) it 
was alleged that the defense would surprise 
the state with an alibi defense; (2) a state 
rebuttal witness would be absent; or (3) a 
juror was told he would be excused the fol- 
lowing day. The Walker case did, however, 
give examples of “valid reasons” for declar- 
ing a mistrial. Those reasons are: (1) Some 
misfortune that renders continuation of the 
trial impossible or unreasonably prejudicial 
to the substantial interest of the judicial proc- 
ess itself, the defendant, state, or both; or 
(2) some unfair or wrongful tactic, action, 
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or conduct on the part of the defendant in 
which a substantial interest of the state is 
unfairly frustrated or embarrassed. Unfor- 
tunately, these “valid reasons” are not 
elaborated upon by the appellate court. 

In Florida ex rel. Anderberg v. Strawn, 
307 So. 2d 213 (Fla. 4th DCA 1975), a sua 
sponte mistrial was declared when the de- 
fendant’s counsel stated in the jury’s pres- 
ence: “Your Honor, if I may at this time, 
if it please the Court, we would allow the 
defendant to answer any questions that the 
jury may wish to ask him.” The appellate 
court found that under the circumstances, 
the declaration of a mistrial was not a mani- 
fest, urgent, or absolute necessity. The 
court discussed other cases in which mistri- 
als were improperly declared under even 
more compelling circumstances. 

In Florida ex rel. Walker v. Lee, 320 So. 
2d 450 (Fla. 4th DCA 1975), a trial court’s 
sua sponte granting of a mistrial was found 
to be a manifest necessity. In that case, the 
appellate court found that the defendant’s 
voluntary absence from trial prejudiced the 
prosecution’s efforts to establish the identi- 
fication of the defendant as the perpetrator 
of the offense. 

There are two recent cases in which re- 
prosecution was barred when the trial court 
granted the prosecution’s motion for mis- 
trial. In State v. Collins, 436 So. 2d 147 
(Fla. 2d DCA 1983), the state moved for 
a mistrial based on the trial judge’s conver- 
sation with a witness. The trial court 
granted the state’s motion, over defense ob- 
jection, and then another judge dismissed 
the indictment on the basis of double jeop- 
ardy. Although the court, in Collins, stated 
that it did not condone the trial judge’s con- 
versation with the witness, it nevertheless 
affirmed the dismissal. The court suggested 
that the state moved for a mistrial only 
when the prospects of acquittal were ap- 
parent. 

In Spaziano v. State, 429 So. 2d 1344 
(Fla. 2d DCA 1983), the state moved for 
a mistrial because the defendant, in his open- 
ing statement, gave an explanation of his 
defense to the jury, but did not present evi- 
dence. The state could not cross-examine 
the announced defense. The trial court 
granted the state’s motion. The appellate 
court stated that such a defense tactic did 
not render continuation of the trial impos- 
sible or unreasonably prejudicial to the 
substantial interest of the judicial process 
or the state. The order granting the mistrial 
could not be sustained and the defendant 
was, therefore, discharged. 

Lastly, in Raszka v. Burk, 436 So. 2d 
255 (Fla. 4th DCA 1983), the trial court 
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granted a mutual prosecution and codefen- 
dant motion for mistrial. The motion was 
made because the other defendant entered 
into a plea bargain. The defendant later de- 
cided not to accept the plea bargain and, 
in a subsequent trial, contended he could 
not be retried. The appellate court in 
Raszka discussed the federal cases of mani- 
fest necessity, beginning with Perez. Ulti- 
mately, the trial court was affirmed because 
the court would not permit the defendant 
to profit by manipulation of the rules and 
to frustrate, unfairly, a substantial interest 
of the state. 


Application of Manifest 
Necessity in the Heat of Trial 


By the Defense 

Obviously, there is little guidance needed 
for defense counsel. If the slightest spectre 
of subterfuge of justice should arise, then 
it would be incumbent upon defense coun- 
sel to move for a mistrial. If, however, the 
prosecution or the court moved for a mis- 
trial, then a simple “objection” must be 
made. The most tacit objection will be re- 
viewed with the most serious scrutiny. 


By the Prosecution 

“Eggshells” would be an accurate descrip- 
tion of the ground walked upon when a 
prosecutor moves for a mistrial. If the de- 
fense runs over your case like a wild bull, 
do not move for a mistrial. If your once 
brilliant case fades to a dim crescent moon, 
do not move for a mistrial. If your wit- 
nesses develop sudden memory lapses or 
give testimony totally inconsistent with 
their deposition, do not move for a mis- 
trial. These are not recognized reasons for 
invoking error and ire of the trial judge, 
who may succumb to your argument. 

The Florida appellate courts preciously 
guard against any attacks on the double 
jeopardy provision of the Constitution. Dou- 
ble jeopardy is not prohibition against 
being twice punished; it is prohibition 
against being put in jeopardy twice. Dou- 
ble jeopardy is designed to help equalize 
the position of the prosecution and the in- 
dividual. It discourages the potential for 
abuse of an awesome power of govern- 
ment. There have been rare instances of 
prosecution motions for mistrial being up- 
held in Florida: (1) when a juror lied during 
voir dire> and, (2) when a defendant ac- 
cepted and later repudiated a plea bargain.® 
There are other state courts that view the 
granting of prosecution motions for mis- 
trial in a different or more liberal eye. In 
People v. Chaffin, 274 N.E. 2d 68 (Ill. 


1971), the Illinois Supreme Court upheld 
a trial court that granted a prosecution’s 
motion for mistrial because of improper 
cross examination of a witness. 

In Florida, the prosecution cannot fall 
back on manifest necessity to retry a defen- 
dant unless the ends of justice will clearly 
be thwarted. The prosecution must stand 
or fall on its performance at the time of 
trial. The prosecution cannot request an- 
other trial on another day, when it can field 
a stronger case. There is a caveat: Manifest 


necessity means only in very extraordinary 
and striking circumstances. 


©The Trial Judge’s Role 

The trial judge has the responsibility to 
ensure that a trial will be as fair as possi- 
ble. This is always a trial judge’s primary 
role. Since the trial judge is not an advo- 
cate, the judge is in the best position to plot 
the fairest course for each trial. 

The trial judge is in the best position 
to observe and evaluate the actions of 
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respective counsel and the accused. As the 
impartial observer or guardian of the jus- 
tice of the cause, the trial judge should first 
attempt to fashion curative instructions 
that will obviate the granting of a mistrial. 
In fact, the trial judge should be as creative 
as necessary in fashioning curative instruc- 
tions. This enables the court to avoid a mis- 
trial and have the matter resolved to its ul- 
timate conclusion — a verdict. 

Normally the defense will move for a mis- 
trial when the actions of the prosecution 
rise to the level of colorable grounds for a 
mistrial. However, the defense may tacti- 
cally decide not to move for a mistrial or 
may be too inexperienced to so move. 
Should the trial judge sua sponte declare 
a mistrial to protect the defendant? Gener- 
ally not. It would be easier to call for a 
bench conference to ascertain why the de- 
fense does not move for a mistrial. If the 
trial judge still feels that the ends of justice 
may be defeated, even if the defense ob- 
jects, then the court should think extremely 
_ long and hard before granting a sua sponte 
mistrial. If granted, the judge should then 
amply state the grounds as to why it is 
needed to protect the defense. 

On occasion, in the course of a judge’s 
tenure, a judge may perceive that a fair and 
impartial jury cannot be selected or, that 
once a jury has been selected, it is not a 
totally unbiased one. It is extremely possi- 
ble that the trial judge may perceive this 
problem while respective counsel do not. 
The trial judge must then face the difficult 
question of what is to be done to ensure a 
fair trial for the parties. This is the most 
delicate area that requires the most substan- 
tiation in the record, concerning the most 
gossamer-like matters. 

What would affect a jury’s fundamental 
fairness and what can the trial judge do to 


assure fairness in the trial? What if the trial 
judge knows that one of the jurors lied dur- 
ing voir dire? Should the trial judge inter- 
fere in the interest of public justice, or treat 
this as a litigant’s unknown hazard at trial? 

What if there is something occurring in 
the courtroom that cannot be crystalized 
in the record? What if, during jury selec- 
tion, one party is engaging in a systematic 
exclusion of a particular group of venire- 
men, and the opponent does not object? 
Should the trial judge interfere or treat this 
as a hazard at trial? 


Circuit Judge David M. Gersten is a 
fourth generation Floridian. He received 
his B.A. in 1973 and J.D. in 1975 from 
the University of Florida. He served as 
a Dade County judge in 1981 and 1982 
and is now serving his second term as 
an 11th Circuit judge in the general ju- 
risdiction division. 

This column is submitted on behalf 
of the General Practice Section, Dean 
C. Kowalchyk, chairman, and William 
A. Cain, editor. 
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It is delivered to you in part through the interest and good- 
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Besides the value of this article and others in this issue, the 
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tice law more efficiently and productively. 


Return the favor: Read their advertising messages and call 
upon them first when you need what they have to offer. 
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Sometimes there is a juxtaposition be- 
tween two general propositions concerning 
a jury which become incompatible for a par- 
ticular trial: (1) A party is not entitled to 
a specific juror, type of juror or specific 
panel of jurors; and (2) the parties are enti- 
tled to a fair and impartial jury — a panel 
free from compunction, bias or prejudice 
toward one party or another. What can a 
trial judge do to attempt to reconcile occa- 
sional competing concepts of law? 

Infrequent as the issue may be, it will 
nonetheless be indelibly imprinted on the 
trial judge’s mind. If the trial judge is the 
only actor in the courtroom drama invested 
with the responsibility to ensure justice, 
then the trial judge must act when con- 
science dictates, when manifestly necessary. 
The doctrine of manifest necessity, without 
rigid guidelines, may be the vehicle to ac- 
complish justice. 


Conclusion 

Mistrials declared upon manifest neces- 
sity will certainly be closely scrutinized by 
appellate courts to determine whether the 
trial court properly exercised its discretion 
in determining that a mistrial was neces- 
sary, once a defendant had been placed in 
jeopardy. The prosecution will have a 
heavy burden of showing that a retrial, af- 
ter a mistrial, was justified by manifest ne- 
cessity. If a jury was discharged for legally 
insufficient reasons, without the defendant’s 
consent, then the discharge is equivalent to 
an acquittal, precluding a retrial because of 
double jeopardy. 

Case law indicates that mistrials declared 
on the doctrine of manifest necessity should 
rarely be used. A sua sponte motion for 
mistrial, based on manifest necessity, will 
be given slightly more latitude than the 
same motion brought by a prosecutor. The 
appellate courts are reluctant to interfere 
with a trial judge’s discretionary ruling 
made in the heat of trial. Nonetheless, a 
trial judge should make absolutely certain 
that the record clearly contains the basis 
for declaring a mistrial on manifest 
necessity.0 

'In re Whitebread and Fenwick, 7 How. St. 
Trial 120 and 315. 

2 Kinloch’s Case, 2 Foster’s Reports 22. 

3 In re Lange, 85 U.S. 872 (1874). 

4 Double jeopardy attaches when a person is 
put on trial before a court of competent juris- 
diction upon indictment or information which 
is sufficient in form and substance to sustain a 
conviction and a jury has been impaneled and 
sworn. Allen v. State, 52 Fla. 1, 41 So. 593 
(1906). 

5 Simmons, 142 U.S. 148 (1891). 


6 Raszka v. Burk, 436 So. 2d 255 (Fla. 4th 
D.C.A. 1983). 
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Law Books and Serials in Print 

Law Books and Serials in Print has been 
on the library shelves since 1982, but the 
1988 edition bears little resemblance to its 
predecessors. 

The cornerstone of the Bowker Legal Ref- 
erence System, Law Books and Serials in 
Print is a source book for not only legal 
books and serials, but for software, on-line 
databases, microfiche, and both audio and 
video cassettes. 

More than 50,000 entries are arranged 
by subject area, author, and title. “They're 
core legal publications classified under le- 
gal subject headings—terms of art,” says 
Senior Legal Editor, M. C. Susan De 
Maio. 

The most important legal treatises have 
been annotated. 

These are descriptive rather than qualita- 
tive annotations, and are written by law- 
yers. 

Law Books and Serials in Print includes 
full biographic and ordering information, 
as well as a list of publishers with their ad- 
dresses and phone numbers. 

The book is updated quarterly with cu- 
mulative supplements that are sent to 
subscribers at no extra cost. For more in- 
formation about ordering, contact R. R. 
Bowker Company, 245 West 17th Street, 
New York, N.Y. 10011, (212) 337-6994. 


BOOKS 


Insurance Risk Transfer 

The Attorney’s Guide to Insurance Risk 
Transfer is a comprehensive workbook de- 
signed to assist attorneys in drafting the 
insurance provisions of property leases, 
mortgage commitments and construction 
agreements. 

Described in detail in the 148-page, loose- 
leaf manual are such things as the true mean- 
ing of “all risk”; gaps created by blanket 
property insurance; how to deal with non- 
conforming property; the evaluation of 
insurance carriers; and what common evi- 
dences of insurance are legally worthless. 

One section is devoted entirely to liabil- 
ity and explains in detail why “additonal 
insureds” and “contractual hold harm- 
lesses” are not reliable. 

Other sections explain: the relationship 
between occurrences and claims made; the 
pitfalls of the new aggregate limits of 
insurance; why “threat scare liability” is re- 
quired; X, C and U exclusions; the differ- 
ence between “multi” and “net” least 
insurance requirements; contingent liability 
and where it is required; and when a cer- 
tificate of insurance is acceptable. 

The Attorney’s Guide to Insurance Risk 
Transfer is available for $80 from Stone- 
bridge Press, 431 Post Road East, Suite 
697, Westport, Ct. 06880. Semi-annual 
Guide updates are available for $40 per year. 


Prison Medicine 

More critical thinking and less emotion 
may be the formula for solving the health 
care crisis in America’s penal system. 

That’s one conclusion drawn by Curtis 
Prout and Robert N. Ross in Care and Pun- 
ishment: The Dilemmas of Prison Medi- 
cine, University of Pittsburg Press, Pitts- 
burgh, PA 15260, 276 pages, $12.95 paper- 
back, $29.95 cloth. 


“Perhaps we are better off without the 
reformer’s zeal,” Prout and Ross write. “Pris- 
ons have long been the special domain of 
the zealot... What we need is a level of emo- 
tional commitment somewhere between the 
exquisite arousal of the zealot and the apa- 
thy of the unconcerned.” 


The authors-Prout is a practicing physi- 
cian and dean of students at Harvard Medi- 
cal School, and Ross is a medical writer- 
base their conclusion largely on results of 
two reform projects in Massachusetts. 


Headed by Prout from 1972 through 
1974, the Prison Health Project was a 
failed attempt by well-intentioned but 
largely ineffective men and women. 

A decade later, a reform project at 
Walpole State Prison involving the courts 
and private health care providers in a more 
reasoned, less emotion-driven effort proved 
successful. 
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